Fingerprints

Identification of Criminals Act, R.S.C. 1985, c. I-1

	Fingerprints and photographs
	2. (1) The following persons may be fingerprinted or photographed or subjected to such other measurements, processes and operations having the object of identifying persons as are approved by order of the Governor in Council:

(a) any person who is in lawful custody charged with or convicted of

(i) an indictable offence, other than an offence that is designated as a contravention under the Contraventions Act in respect of which the Attorney General, within the meaning of that Act, has made an election under section 50 of that Act, or

(ii) an offence under the Security of Information Act;

(b) any person who has been apprehended under the Extradition Act;

(c) any person alleged to have committed an indictable offence, other than an offence that is designated as a contravention under the Contraventions Act in respect of which the Attorney General, within the meaning of that Act, has made an election under section 50 of that Act, who is required pursuant to subsection 501(3) or 509(5) of the Criminal Code to appear for the purposes of this Act by an appearance notice, promise to appear, recognizance or summons; or

(d) any person who is in lawful custody pursuant to section 83.3 of the Criminal Code.


Criminal Code 

	· Notice for expert testimony


	· 657.3 
 (3) For the purpose of promoting the fair, orderly and efficient presentation of the testimony of witnesses,

· (a) a party who intends to call a person as an expert witness shall, at least thirty days before the commencement of the trial or within any other period fixed by the justice or judge, give notice to the other party or parties of his or her intention to do so, accompanied by

· (i) the name of the proposed witness,

· (ii) a description of the area of expertise of the proposed witness that is sufficient to permit the other parties to inform themselves about that area of expertise, and

· (iii) a statement of the qualifications of the proposed witness as an expert;

· (b) in addition to complying with paragraph (a), a prosecutor who intends to call a person as an expert witness shall, within a reasonable period before trial, provide to the other party or parties

· (i) a copy of the report, if any, prepared by the proposed witness for the case, and

· (ii) if no report is prepared, a summary of the opinion anticipated to be given by the proposed witness and the grounds on which it is based; and

· (c) in addition to complying with paragraph (a), an accused, or his or her counsel, who intends to call a person as an expert witness shall, not later than the close of the case for the prosecution, provide to the other party or parties the material referred to in paragraph (b).

· 

	Use of force
	(2) Such force may be used as is necessary to the effectual carrying out and application of the measurements, processes and operations described under subsection (1).

	Publication
	(3) The results of the measurements, processes and operations to which a person has been subjected pursuant to subsection (1) may be published for the purpose of affording information to officers and others engaged in the execution or administration of the law.


Relevant Cases

Application of Fingerprint Evidence at Trial

R. v. Mars, [2006] O.J. No. 472 (Ont.C.A.)
Appeal by the accused, Mars, from his conviction and the sentence imposed by the Superior Court of Justice on offences arising out of a home invasion robbery. The only issue at trial was identity. The evidence connecting the accused to the robbery was his fingerprint found on a pizza box that was used as part of a ruse to gain entry into the apartment. Neither victim could identify the accused. The accused was arrested four months after the robbery. There was no way of identifying when the accused's fingerprint was placed on the box. The trial judge found that the accused was involved in the home invasion beyond a reasonable doubt. 

HELD: Appeal allowed. The verdicts were unreasonable. The probative value of fingerprint evidence depended on the totality of the evidence. The fingerprint evidence standing alone did not permit any inference as to when the accused's fingerprint was placed on the box. 

23     … the failure of the appellant to offer any other explanation by way of testimony or through some other evidence is of no consequence. An appellant's failure to testify or otherwise advance an "innocent" explanation cannot add weight to the Crown's case so as to justify drawing what would otherwise be an unreasonable inference of guilt: R. v. LePage (1995), 95 C.C.C. (3d) 385 at 396-97 (S.C.C.).

R. v. Lepage (1995), 95 C.C.C. (3d) 385 (S.C.C.)
The accused was charged with possession of LSD for the purpose of trafficking and with failing to comply with the terms of a recognizance. In a search of the house the accused was renting, in which he sublet two of the rooms, the police had found a clear plastic zip-lock bag containing blotting paper impregnated with 682 "hits" of LSD under a sofa in the living room where the accused and his girlfriend had been sitting. The only identifiable fingerprints on the bag were those of the accused. … 

This appeal is to determine (1) whether the trial judge was entitled to infer that the accused had possession of the LSD from the presence of his fingerprints on the plastic bag, as well as any other evidence at trial; …
Held (Cory and Major JJ. dissenting): The appeal should be allowed and the conviction restored. 

Per Sopinka, Gonthier and Iacobucci JJ.: Whether or not the inference of possession can be drawn from the presence of fingerprints is a question of fact which depends on all the circumstances of the case and all the evidence adduced. Having concluded correctly that the inference could as a matter of law be drawn in this case, the trial judge went on to draw the inference on the basis of all the evidence. … The fact the fingerprints were found on the bag and not on the blotter paper itself is merely another factor to be taken into account in deciding whether or not to draw the inference of possession based on the totality of the evidence adduced. The fact the accused's fingerprints were on the bag is clearly highly probative of possession of the drugs. 
R. v. Nicholl, [2004] O.J. No. 4308 (Ont.C.A.)

… The charges arose from the theft of a motor vehicle and a break and enter on the same day at a nearby high school, where several cellos were stolen. Police recovered the vehicle two weeks later, and found the stolen cellos and a parking stub bearing a date five days after the date the vehicle was stolen. … the only evidence connecting Nicholl to the offences was a soda can inside the stolen vehicle that contained his thumbprint. The owner of the vehicle confirmed that the pop can was not inside the vehicle prior to its theft. The trial judge found that the presence of the pop can inside the stolen vehicle was sufficient to connect Nicholl to the break and enter at the high school and the thefts of the cellos and the motor vehicle. 

HELD: Appeal allowed. There was an insufficient evidentiary footing at trial to support an inference of guilt based on the doctrine of recent possession. There was no evidence that Nicholl ever had possession of the vehicle or the cellos, nor was there any evidence that indicated when or how, during the two weeks that the car was missing, the pop can was placed inside the stolen car. There was no demonstration that Nicholl had been in recent possession of the soda can or explanation of how he had come to dispose of it. Nicholl's thumbprint was found on the pop can, but not on any of the stolen property. The presence of Nicholl's thumbprint on the pop can established that he handled the pop can, but did not prove possession of the stolen vehicle in which the can was found, or of the cellos contained in the vehicle. 

R. v. Rajalinkham, [2005] O.J. No. 2240 (Ont.C.A.)
Appeal by the accused, Rajalinkham, from conviction for assault causing bodily harm and related offences. One of the perpetrators smashed the rear window of the complainant's car. The accused's palm print was found directly over the top of the vehicle's smashed window. The expert testified that he would be surprised if the print had been there for more than two weeks and that the print's position would have been anatomically awkward for someone simply leaning on the car. The trial judge found the palm print consistent with guilt. 

HELD: Appeal dismissed. The trial judge was entitled to the conclusion that the circumstantial evidence of the palm print was consistent with guilt and inconsistent with any other rational conclusion, including innocent explanations suggested by the accused. The trial judge did not shift the burden of proof to the accused. 
R. v. J.J. [2012] O.J. No. 1125 (O.C.J.)

HELD: J.J. found not guilty. The Court had serious concerns with the expert evidence tendered in support of the palm print identification. The expert failed to produce an expert report in advance of trial, had misidentified two digits, and had failed to advise anyone that the print taken from the bank was compared against a print taken from J.J. for another arrest and not from the arrest for this offence. Further, certain oversights and documentary errors brought to light during his testimony as well as his refusal to acknowledge other recognized methods of identification made his evidence on the whole unreliable. Nevertheless, even if the palm print had been proven, it would not have been sufficient to secure a finding of guilt. There was no evidence that J.J. had any knowledge of the intentions of the other youth who robbed the bank. There was no evidence that J.J. had facilitated the offence, such as by keeping watch or by hindering interference with the robbery. There was no evidence that J.J. had in any way aided or abetted the other youth. There was also no evidence that a firearm was used in the offence. The evidence, at best, showed J.J. had merely been present during the offence. 

Challenges to the Admissibility of Opinion Evidence on Fingerprints

Gee v US DCCA Oct 2012
The Court refused to allow cross-examination of an expert on a report by the National Academy of Sciences in the US which has called into question the validity of fingerprint comparison as a “science”.  
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