The Rule from Browne v. Dunn
Quick Reference
1.0 Scope
Not a hard-and-fast rule; context-specific.  The existence and impact of a breach will depend on factors including: the nature of the matters left un-cross-examined; the overall tenor of cross-examination; and overall conduct of defence.


R. v. Paris, [2000] O.J. No. 4687 (ONCA) at para. 23
1.1 Where complainant’s evidence is not contradicted

“[W]here a central feature of the complainant's evidence is left untouched in cross-examination or even implicitly accepted in that cross-examination, then the absence of cross-examination may have a negative impact on the accused's credibility.”


R. v. Paris, [2000] O.J. No. 4687 (ONCA) at para. 23

1.2 Where defendant’s evidence is not raised
Failure to place relevant defence evidence to a Crown witness, beyond “mere” details, gives rise to a breach.  This includes, especially, matters that lie “at the heart of the appellant's defence.”

R. v. Hall, [2010] O.J. No. 2417 (ONCA) at para. 18
2.0 Remedies (with leave)
2.1 Recall the witness
Generally, but not always, this may be the first option considered.  It may not always be appropriate.
“The aggrieved party can either take up the opportunity or decline it.  If the opportunity is declined, then, in my view, no special instruction to the jury is required.”

R. v. McNeill, [2000] O.J. No. 1357 (ONCA) at para. 47
However, canvassing the option of recalling the witness is not a precondition to other remedies.

R. v. Giroux, [2006] O.J. No. 1375 (ONCA) at para. 48
2.2 Special instruction on credibility
If recall is not appropriate:

“The jury should be told that in assessing the weight to be given to the uncontradicted evidence, they may properly take into account the fact that the opposing witness was not questioned about it. The jury should also be told that they may take this into account in assessing the credibility of the opposing witness.”
R. v. McNeill, [2000] O.J. No. 1357 (ONCA) at para. 48
2.3 Address during submissions
The trial judge may elect not to hear reply evidence (or the Crown may decline), nor issue a special instruction on credibility.  In such a case, the trial judge may allow the Crown to comment on the breach in submissions, and the corresponding impact on credibility it ought to have.
Similarly, defence may comment that the Crown had a right to re-call the witness, and that it was declined.

R. v. Hall, [2010] O.J. No. 2417 (ONCA) at paras. 19-20
2.4 Cross-examine the accused on the breach (be careful)
The goal here is to establish that the accused recently fabricated his evidence, not to fault the accused for his counsel’s breach.
R. v. Marshall, [2005] O.J. No. 3549 (ONCA) at paras. 57, 63
E.g.: “this is the first time you’ve ever told this story, isn’t it?”
3.0 Obligations on the Crown?
It *may* be improper to speak against the accused’s credibility, even during submissions, where the Crown has not cross-examined him.  Failure to cross-examine may be tantamount to accepting the accused’s version, in cases where that version appears to be otherwise reasonable.
R. v. Christensen, [2001] B.C.J. No. 1697 (BCSC)
In the rare case where reply evidence is called, similar Browne v. Dunn obligations would attach to the Crown.  The nature of reply evidence, however, greatly reduces the likelihood of a violation.
