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Subject: Criminal; Constitutional

Criminal law --- Pre-trial procedure — Release by judge of superior court — General

Accused and others were arrested and charged with terrorism offences contrary to s. 83.18(1) of Criminal Code
— Accused applied for orders that their bail hearings be held before judge of Superior Court of Justice, pursuant
to ss. 522 or 515 of Criminal Code, on basis that offences with which they were charged were, or were akin to, s.
469 offences — Applications dismissed — Section 469 provides that every court of criminal jurisdiction has jur-
isdiction to try indictable offence, except for certain enumerated offences — Persons charged with "s. 469" of-
fences must have their bail hearings and trial before judges of superior court of criminal jurisdiction — There
was no basis upon which it could be concluded that offences in s. 83.01 were or should be treated as s. 469 of-
fences — Section 83.01 offences were not within "core jurisdiction" of superior court at time of confederation
— Parliament's decision to place s. 83.01 offences outside of s. 469 was intra vires s. 96 of Constitution Act,
1867 — Non-inclusion did not deprive accused of their Charter rights at bail stage by depriving them of ability
to obtain declaratory relief, remedial relief under s. 24(1) of Charter and 52 of Constitution Act, 1982, or any
other Charter relief — Parliament considered issue of bail for s. 83.01 offences by making them "reverse onus'
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offences — Parliament chose to place these offences with vast majority of criminal cases with bail hearings con-
ducted in provincial court, with reviews without leave to superior court.

Criminal law --- General principles — Jurisdiction — Jurisdiction of court — Generally — Superior court

Accused and others were arrested and charged with terrorism offences contrary to s. 83.18(1) of Criminal Code
— Accused applied for orders that their bail hearings be held before judge of Superior Court of Justice, pursuant
to ss. 522 or 515 of Criminal Code, on basis that offences with which they were charged were, or were akin to, s.
469 offences — Applications dismissed — Section 469 provides that every court of criminal jurisdiction has jur-
isdiction to try indictable offence, except for certain enumerated offences — Persons charged with "s. 469" of-
fences must have their bail hearings and trial before judges of superior court of criminal jurisdiction — There
was no basis upon which it could be concluded that offences in s. 83.01 were or should be treated as s. 469 of-
fences — Section 83.01 offences were not within "core jurisdiction" of superior court at time of confederation
— Parliament's decision to place s. 83.01 offences outside of s. 469 was intra vires s. 96 of Constitution Act,
1867 — Non-inclusion did not deprive accused of their Charter rights at bail stage by depriving them of ability
to obtain declaratory relief, remedial relief under s. 24(1) of Charter and 52 of Constitution Act, 1982, or any
other Charter relief — Parliament considered issue of bail for s. 83.01 offences by making them "reverse onus'
offences — Parliament chose to place these offences with vast majority of criminal cases with bail hearings con-
ducted in provincial court, with reviews without leave to superior court.

Criminal law --- Offences — Terrorism — General

Accused and others were arrested and charged with terrorism offences contrary to s. 83.18(1) of Criminal Code
— Accused applied for orders that their bail hearings be held before judge of Superior Court of Justice, pursuant
to ss. 522 or 515 of Criminal Code, on basis that offences with which they were charged were, or were akin to, s.
469 offences — Applications dismissed — Persons charged with s. 469 offences must have their bail hearings
and trial before judges of superior court of criminal jurisdiction, judges appointed by federal government pursu-
ant to s. 96 of Constitution Act, 1867 — As none of offences with which accused were charged existed in 1867,
it was difficult to see that they were within "core jurisdiction™ of superior court at time of confederation — Ter-
rorism offences are not same as or akin to s. 469 offences — There is no apparent unifying theme to s. 469 of-
fences — Not all offencesin Pt. 11 of Code are in s. 469, and some offencesin s. 469 are not included in Pt. 11 —
Fact that offence, when committed under certain circumstances, becomes another criminal offence does not
equate with s. 469 offence — There was no basis upon which it could be concluded that offences in s. 83.01
were or should be treated as s. 469 offences — Section 83.01 offences were not within "core jurisdiction” of su-
perior court at time of confederation — Parliament's decision to place s. 83.01 offences outside of s. 469 was in-
traviress. 96 of Constitution Act, 1867.

Criminal law --- Constitutional authority — Federal criminal law powers — Criminal power

Accused and others were arrested and charged with terrorism offences contrary to s. 83.18(1) of Criminal Code
— Accused applied for orders that their bail hearings be held before judge of Superior Court of Justice, pursuant
to ss. 522 or 515 of Criminal Code, on basis that offences with which they were charged were, or were akin to, s.
469 offences — Applications dismissed — Persons charged with s. 469 offences must have their bail hearings
and trial before judges of superior court of criminal jurisdiction, judges appointed by federal government pursu-
ant to s. 96 of Constitution Act, 1867 — As none of offences with which accused were charged existed in 1867,
it was difficult to see that they were within "core jurisdiction" of superior court at time of confederation — Ter-
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rorism offences are not same as or akin to s. 469 offences — There is no apparent unifying theme to s. 469 of-
fences— Not all offencesin Pt. Il of Code arein s. 469, and some offencesin s. 469 are not included in Pt. 11 —
Fact that offence, when committed under certain circumstances, becomes another criminal offence does not
equate with s. 469 offence — There was no basis upon which it could be concluded that offences in s. 83.01
were or should be treated as s. 469 offences — Section 83.01 offences were not within "core jurisdiction” of su-
perior court at time of confederation — Parliament's decision to place s. 83.01 offences outside of s. 469 was in-
travires s. 96 of Constitution Act, 1867.

Criminal law --- Charter of Rights and Freedoms — Presumption of innocence — General

Accused and others were arrested and charged with terrorism offences contrary to s. 83.18(1) of Criminal Code
— Accused applied for orders that their bail hearings be held before judge of Superior Court of Justice on basis
that non-inclusion of s. 83.01 offencesin s. 469 deprived them of their s. 7 rights to presumption of innocence at
bail stage by depriving them of ability to obtain declaratory or remedial relief under s. 24(1) of Charter and 52
of Constitution Act, 1982, as well as other Charter relief — Applications dismissed — Non-inclusion of s. 83.01
offencesin s. 469 of Code did not constitute constitutional breach by way of legislative omission — Parliament
considered issue of bail in regard to s. 83.01 offences by making them "reverse onus" offences — Charter relief
cannot be granted at bail hearing in absence of separate Charter application — Accused had statutory procedure
available under s. 515 of Code to determine their pre-trial status — In determining whether there should be re-
lease order, judge or justice is not precluded from considering Charter implications as they relate to grounds for
detention — Superior court judge should generally decline jurisdiction to hear Charter applications before trial
in favour of trial judge, who will have full evidentiary record — Bail hearing is meant to be expeditious sum-
mary proceeding, and is not location for full Charter application seeking relief under s. 24(1) — There was noth-
ing to indicate that accuseds' Charter rights were breached or jeopardized as result of prosecution and police
"manufacturing” tertiary grounds for detention and leaks to media — Argument in support of declaration estop-
ping Crown and police from making public statements was inconsistent with law applicable at bail hearings —
Application for habeas corpus could only be heard by superior court judge, and it could not be said that accused
were unlawfully detained — Grounds did not support exercise of any discretion to order hearing before superior
court judge.

Criminal law --- Charter of Rights and Freedoms — Unreasonable denial of bail

Accused and others were arrested and charged with terrorism offences contrary to s. 83.18(1) of Criminal Code
— Accused applied for orders that their bail hearings be held before judge of Superior Court of Justice on basis
that non-inclusion of s. 83.01 offencesin s. 469 deprived them of their s. 7 rights to presumption of innocence at
bail stage by depriving them of ability to obtain declaratory or remedial relief under s. 24(1) of Charter and 52
of Constitution Act, 1982, as well as other Charter relief — Applications dismissed — Non-inclusion of s. 83.01
offencesin s. 469 of Code did not constitute constitutional breach by way of legislative omission — Parliament
considered issue of bail in regard to s. 83.01 offences by making them "reverse onus" offences — Charter relief
cannot be granted at bail hearing in absence of separate Charter application — Accused had statutory procedure
available under s. 515 of Code to determine their pre-trial status — In determining whether there should be re-
lease order, judge or justice is not precluded from considering Charter implications as they relate to grounds for
detention — Superior court judge should generally decline jurisdiction to hear Charter applications before trial
in favour of trial judge, who will have full evidentiary record — Bail hearing is meant to be expeditious sum-
mary proceeding, and is not location for full Charter application seeking relief under s. 24(1) — There was noth-
ing to indicate that accuseds Charter rights were breached or jeopardized as result of prosecution and police
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"manufacturing” tertiary grounds for detention and leaks to media— Argument in support of declaration estop-
ping Crown and police from making public statements was inconsistent with law applicable at bail hearings —
Application for habeas corpus could only be heard by superior court judge, and it could not be said that accused
were unlawfully detained — Grounds did not support exercise of any discretion to order hearing before superior
court judge.

Cases considered by Durno J.:

Ardoch Algonquin First Nation & Allies v. Ontario (2000), 2000 SCC 37, 2000 CarswellOnt 2460, 2000
CarswellOnt 2461, (sub nom. Lovelace v. Ontario) 48 O.R. (3d) 735 (headnote only), (sub nom. Lovelace v.
Ontario) 188 D.L.R. (4th) 193, 255 N.R. 1, (sub nom. Lovelace v. Ontario) 75 C.R.R. (2d) 189, (sub nom.
Lovelace v. Ontario) [2000] 1 S.C.R. 950, 134 O.A.C. 201, (sub nom. Lovelace v. Ontario) [2000] 4
C.N.L.R. 145 (S.C.C.) — considered

Canada (Minister of Indian Affairs & Northern Development) v. Ranville (1982), [1982] 2 S.C.R. 518, 139
D.L.R. (3d) 1, 44 N.R. 616, [1983] 1 C.N.L.R. 12, [1983] R.D.J. 16, 1982 CarswellNat 486, 1982
CarswellNat 486F (S.C.C.) — considered

France v. Ouzchar (November 30, 2001), Nordheimer J. (Ont. S.C.J.) — considered

MacMillan Bloedel Ltd. v. Smpson (1995), [1995] 4 S.C.R. 725, [1996] 2 W.W.R. 1, 14 B.C.L.R. (3d) 122,
44 C.R. (4th) 277, 130 D.L.R. (4th) 385, 103 C.C.C. (3d) 225, 191 N.R. 260, 33 C.R.R. (2d) 123, 68
B.C.A.C. 161, 112 W.A.C. 161, 1995 CarswelIBC 974, 1995 CarswelIBC 1153 (S.C.C.) — considered

R. v. Chase (1987), 59 C.R. (3d) 193, [1987] 2 S.C.R. 293, 45 D.L.R. (4th) 98, 80 N.R. 247, 82 N.B.R. (2d)
229, 37 C.C.C. (3d) 97, 208 A.P.R. 229, 1987 CarswelINB 25, 1987 CarswelINB 315 (S.C.C.) — con-
sidered

R. v. Girimonte (1997), 1997 Carswel|Ont 4855, 121 C.C.C. (3d) 33, 12 C.R. (5th) 332, 48 C.R.R. (2d) 235,
105 0.A.C. 337, 37 O.R. (3d) 617 (Ont. C.A.) — referred to

R. v. Hall (2002), [2002] 3 S.C.R. 309, 2002 SCC 64, 2002 CarswellOnt 3259, 2002 CarswellOnt 3260, 4
C.R. (6th) 197, 217 D.L.R. (4th) 536, 167 C.C.C. (3d) 449, 293 N.R. 239, 165 O.A.C. 319, 97 C.R.R. (2d)
189 (S.C.C.) — considered

R. v. John (2001), 2001 CarswellOnt 2948 (Ont. S.C.J.) — considered

R. v. LaFramboise (2005), 203 C.C.C. (3d) 492, 2005 CarswellOnt 8335 (Ont. C.A. [In Chambers]) — re-
ferred to

R. v. Mills (1986), (sub nom. Millsv. R.) 29 D.L.R. (4th) 161, (sub nom. Millsv. R.) 67 N.R. 241, 16 O.A.C.
81, 52 C.R. (3d) 1, (sub nom. Millsv. R) 21 C.R.R. 76, (sub nom. Millsv. R.) 58 O.R. (2d) 544 (note), (sub
nom. Millsv. R) [1986] 1 S.C.R. 863, (sub nom. Millsv. R.) 26 C.C.C. (3d) 481, 1986 CarswellOnt 1716,
1986 CarswellOnt 116 (S.C.C.) — considered

R. c. Pearson (1992), 17 C.R. (4th) 1, [1992] 3 S.C.R. 665, 77 C.C.C. (3d) 124, 12 C.R.R. (2d) 1, 52 Q.A.C.
1, 144 N.R. 243, 1992 CarswellQue 17, 1992 CarswellQue 120 (S.C.C.) — considered
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R. v. Phillion (July 21, 2003), Watt J. (Ont. S.C.J.) — considered

R. v. Trimarchi (1987), 49 D.L.R. (4th) 382, 24 O.A.C. 379, 40 C.C.C. (3d) 433, 62 C.R. (3d) 204, 63 O.R.
(2d) 515, 1987 CarswellOnt 126 (Ont. C.A.) — considered

Reference re Residential Tenancies Act (Ontario) (1981), 123 D.L.R. (3d) 554, 37 N.R. 158, [1981] 1
S.C.R. 714, 1981 CarswellOnt 623, 1981 CarswellOnt 623F (S.C.C.) — followed

Reference re Young Offenders Act (Canada) (1991), (sub nom. Reference Re Young Offenders Act & Youth
Court Judges) 121 N.R. 81, (sub nom. Reference re Young Offenders Act, s. 2 (P.E.l.)) 77 D.L.R. (4th) 492,
89 Nfld. & P.E.I.R. 91, 278 A.P.R. 91, (sub nom. Reference re Young Offenders Act, s. 2 (P.E.I.)) 62 C.C.C.
(3d) 385, (sub nom. Reference re Young Offenders Act (P.E.I.)) [1991] 1 S.C.R. 252, 1990 CarswellPEI 88,
1990 CarswellPEI 88F (S.C.C.) — considered

Vriend v. Alberta (1998), 1998 CarswellAlta 210, 1998 CarswellAlta 211, 156 D.L.R. (4th) 385, 50 C.R.R.
(2d) 1, 224 N.R. 1, 212 A.R. 237, 168 W.A.C. 237, 31 C.H.R.R. D/1, [1998] 1 S.C.R. 493, 98 C.L.L.C.
230-021, 67 Alta. L.R. (3d) 1, [1999] 5 W.W.R. 451, 4 B.H.R.C. 140 (S.C.C.) — followed

Statutes consider ed:

Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, c. 11

Generally — referred to
s. 1 —referred to
S. 7— considered
S. 11(e) — considered
S. 15 — considered
s. 15(1) — referred to
S. 24(1) — considered
S. 24(2) — referred to
Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. Il, No. 5
S. 96 — considered

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, reprinted R.S.C. 1985,
App. I1, No. 44

Preamble — referred to

s. 52 — considered

© 2013 Thomson Reuters. No Claim to Orig. Govt. Works


http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=2003975664
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1987292555
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1987292555
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1981177483
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1981177483
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1991353515
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1998265134
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1998265134
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=6407&FindType=Y&SerialNum=1998265134

Page 6
2006 CarswellOnt 4463, 40 C.R. (6th) 290, 143 C.R.R. (2d) 1

Courts of Justice Act, R.S.0. 1990, c. C.43
S. 36 — considered
Crimes Against Humanity and War Crimes Act, S.C. 2000, c. 24
Generally — referred to
Ss. 4-7 — referred to
Criminal Code, 1892, S.C. 1892, c. 29
Generally — referred to
Criminal Code, R.S.C. 1985, c. C-46
Generally — referred to
Pt. Il — referred to
Pt. I1.1[en. 2001, c. 41, s. 4] — referred to
Pt. XXI1.1[en. 2002, c. 13, s. 71] — referred to
S. 47 — referred to
S. 49 — referred to
S. 51 — referred to
S. 52 — referred to
S. 53 — referred to
S. 57 — referred to
S. 61 — referred to
Ss. 63-66 — referred to
ss. 72-73 — referred to
S. 74 — referred to
S. 75 —referred to
S. 76 — referred to
S. 77 — referred to

s. 78 — referred to
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S. 79 — referred to

S. 80 — referred to

S. 81 — referred to

S. 82 — referred to

S. 83.01 [en. 2001, c. 41, s. 4] — considered

s. 83.01 [en. 2001, c. 41, s. 4] "entity" — considered
s. 83.01 [en. 2001, c. 41, s. 4] "terrorist activity" — considered
S. 83.01 [en. 2001, c. 41, s. 4] "terrorist group” — considered
s. 83.05(1) [en. 2001, c. 41, s. 4] — considered

s. 83.18(1) [en. 2001, c. 41, s. 4] — considered

S. 83.2[en. 2001, c. 41, s. 4] — referred to

S. 103 — considered

s. 235 — referred to

S. 240 — referred to

S. 460 — referred to

S. 463 — referred to

S. 463(a) — referred to

s. 463(b) — referred to

S. 465 — referred to

S. 467.12 [en. 2001, c. 32, s. 27] — referred to

S. 469 — considered

s. 515 — considered

s. 515(6)(a)(iii) — referred to

s. 515(10) — referred to

s. 515(11) — referred to

s. 517 — referred to
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s. 518 — referred to

s. 518(1) — considered

(7]

. 518(1)(d) — referred to
s. 519 — referred to

s. 520 — referred to

(7]

. 520(1) — referred to

]

. 520(2) — referred to

n

. 520(8) — referred to

s. 522 — referred to

]

. 522(2) — referred to
S. 680 — referred to
s. 680(2) — referred to
S. 696.2(3) [en. 2002, c. 13, s. 71] — referred to
Individual's Rights Protection Act, R.S.A. 1980, c. I-2
Generally — referred to
Offences against the Person, Act respecting, S.C. 1869, c. 20
Generally — referred to
Young Offenders Act, R.S.C. 1985, c. Y-1
Generally — referred to
Youth Criminal Justice Act, S.C. 2002, c. 1
Generally — referred to
Rules considered:
Ontario Court of Justice Criminal Proceedings Rules, S1/92-99
R. 20.04 — referred to
R. 20.05 — referred to

APPLICATIONS by accused charged with terrorism offences for orders that their bail hearings be held before
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judge of Superior Court of Justice.
Durno J.:

1 The applicants and nine other men were arrested and charged with offences under Part I1.1 of the Criminal
Code, Terrorism, on June 2 and 3, 2006.[FN1] This is the second prosecution under the legislation, which has
been in force since January 17, 2002. Five "young persons’ arrested as a result of the same police investigation
are charged separately under the Youth Criminal Justice Act. The bail hearings for the applicants are yet to be
held in the Ontario Court of Justice.[FN2]

2 They apply for orders that their bail hearings be held before a judge of the Superior Court of Justice, pur-
suant to s. 522 or 515 of the Criminal Code, contending that the offences with which they are charged are s. 469
offences, or akin to s. 469 offences, which are within the exclusive jurisdiction of the Superior Court of Justice.
In the alternative, they submit that the bail hearing in any event ought to be heard in the Superior Court, because
at their bail hearings they seek relief by way of habeas corpus, declaratory relief based on breaches of ss. 7,
11(e) and 15 of the Charter, and relief pursuant to s. 24(1) of the Charter and s. 52 of the Constitution Act.

3 The applicants Zacharia, Ansari and Amara submit in the further alternative, that there should be an order
that ajudge of the Superior Court of Justice preside at the bail hearing as an ex offico justice of the peace.

4 For the following reasons the applications are dismissed.
Ares. 83.01 offences, s. 469 offences?

5 The applicants submit that s. 83.01 offences are akin, of the same class and indistinguishable from of-
fences included in s. 469 of the Criminal Code, and therefore within the exclusive jurisdiction of the Superior
Court of Justice. They argue that on the allegations as disclosed to date, "some of the allegations cited consti-
tute, or may constitute, treason and/or intimidating Parliament or attempts thereunder”. Further, the applicants
submit the nature and content of terrorism charges are "either subsets or specific instances of s. 469 offences or
indistinguishably akin to them".

Section 469 offences

6 Section 469 of the Criminal Code provides that every court of criminal jurisdiction has jurisdiction to try
an indictable offence, except for the following offences with the maximum sentence and Criminal Code sections
bracketed: treason (s. 47, life imprisonment as a minimum sentence for high treason, and 14 years or life as
maximum sentences for treason), acts intended to alarm Her Majesty or break public peace (s. 49, 14 years), in-
timidating Parliament or a legislature (s. 51, 14 years), inciting mutiny (s. 53, 14 years), seditious offences (s.
61, 14 years), piracy (s. 74, life imprisonment), piratical acts (s. 75, 14 years) or attempting to commit any of the
foregoing offences (s. 463, 14 years for life offences, and one half the sentence for the full offence in other
cases); murder (s. 235, life imprisonment as a mandatory minimum sentence), conspiracy to commit any of the
foregoing offences (s. 465, 5 or 10 years), being an accessory after the fact to high treason (s. 463(a), 14 years),
treason (s. 463(b) life or 14 years) or murder (s. 240, life imprisonment as a mandatory minimum sentence), and
offences under sections 4-7 of the Crimes Against Humanity and War Crimes Act (genocide, crimes against hu-
manity and war crimes, punishable by life imprisonment, although when the act which forms the basis of the
crimes involves the intentional killing of a person or persons, the mandatory sentence is life imprisonment).
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7 Persons charged with "s. 469" offences must have their bail hearings and trial before judges of the superi-
or court of criminal jurisdiction, judges appointed by the federal government pursuant to s. 96 of the Constitu-
tion Act, 1867. Their preliminary inquiries are held before provincial court judges.

8 Regarding bail, anyone charged with a s. 469 offence, must be detained in custody and committed to jail
pursuant to s. 515(11) of the Criminal Code at their first court appearance. Whether they should be released
from custody is only determined upon an application by the accused to a judge of a superior court pursuant to s.
522 of the Criminal Code. At that hearing, the judge is required to detain the accused in custody, unless the ac-
cused shows cause why he or she should be released: s. 522 (2). There is no provision to review an order made
under s. 522 except by the Court of Appeal, with leave from the Chief Justice or Acting Chief Justice: s. 680. If
the parties consent, a judge of the Court of Appeal may conduct the review instead of three judges: s. 680(2)

The Charges against the Applicants

9 All of the applicants are charged with nine others with "knowingly participating in or contributing to, dir-
ectly or indirectly, activity of aterrorist group, for the purpose of enhancing the ability of aterrorist group to fa-
cilitate or carry out a terrorist activity", contrary to s. 83.18(1) of the Criminal Code, an offence punishable by
10 years imprisonment;

10 Amara, Jamal and Ghany are charged with seven others with receiving training, knowingly participating
in or contributing to, directly or indirectly, activity of aterrorist group, for the purpose of enhancing the ability
of aterrorist group to facilitate or carry out aterrorist activity, contrary to s. 83.18(1) of the Criminal Code, an
offence punishable by ten years imprisonment;

11 Amarais charged with four others with, by providing training or recruiting persons to receive training,
knowingly participating in or contributing to, directly or indirectly, activity of aterrorist group, for the purpose
of enhancing the ability of aterrorist group to facilitate or carry out aterrorist activity, contrary to s. 83.18(1) of
the Criminal Code, an offence punishable by 10 years imprisonment,

12 Amara, Ansari and Jamal are charged with four others with doing anything with intent to cause an ex-
plosive substance that is likely to cause serious bodily harm or death to persons, or is likely to cause serious
damage to property, contrary to s. 81 of the Criminal Code for the benefit of, at the direction of, or in associ-
ation with a terrorist group, contrary to s. 83.2 of the Criminal Code, an offence punishable by life imprison-
ment.

13 Other adults are charged in the same information with offences carrying maximum sentences of life and
ten years imprisonment.

14 The relevant portions Part 11.1 of the Criminal Code regarding terrorism offences are as follows;
"entity" means a person, group, trust, partnership or fund or an unincorporated association or organization.
"terrorist activity” means

(a) an act or omission that is committed in or outside Canada and that, if committed in Canada, is one of
the following offences:

(i) the offences referred to in subsection 7(2) that implement the Convention for the Suppression of
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Unlawful Seizure of Aircraft, signed at The Hague on December 16, 1970,

(ii) the offences referred to in subsection 7(2) that implement the Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation, signed at Montreal on September 23, 1971,

(iii) the offences referred to in subsection 7(3) that implement the Convention on the Prevention
and Punishment of Crimes against Internationally Protected Persons, including Diplomatic Agents,
adopted by the General Assembly of the United Nations on December 14, 1973,

(iv) the offences referred to in subsection 7(3.1) that implement the International Convention
against the Taking of Hostages, adopted by the General Assembly of the United Nations on Decem-
ber 17, 1979,

(v) the offences referred to in subsection 7(3.4) or (3.6) that implement the Convention on the
Physical Protection of Nuclear Material, done at Vienna and New Y ork on March 3, 1980,

(vi) the offences referred to in subsection 7(2) that implement the Protocol for the Suppression of
Unlawful Acts of Violence at Airports Serving International Civil Aviation, supplementary to the
Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, signed at
Montreal on February 24, 1988,

(vii) the offences referred to in subsection 7(2.1) that implement the Convention for the Suppres-
sion of Unlawful Acts against the Safety of Maritime Navigation, done at Rome on March 10,
1988,

(viii) the offences referred to in subsection 7(2.1) or (2.2) that implement the Protocol for the Sup-
pression of Unlawful Acts against the Safety of Fixed Platforms Located on the Continental Shelf,
done at Rome on March 10, 1988,

(ix) the offences referred to in subsection 7(3.72) that implement the International Convention for
the Suppression of Terrorist Bombings, adopted by the General Assembly of the United Nations on
December 15, 1997, and

(x) the offences referred to in subsection 7(3.73) that implement the International Convention for
the Suppression of the Financing of Terrorism, adopted by the General Assembly of the United Na-
tions on December 9, 1999, or

(b) an act or omission, in or outside Canada,
(i) that is committed
(A) inwhole or in part for a political, religious or ideological purpose, objective or cause, and

(B) in whole or in part with the intention of intimidating the public, or a segment of the public,
with regard to its security, including its economic security, or compelling a person, a govern-
ment or a domestic or an international organization to do or to refrain from doing any act,
whether the public or the person, government or organization isinside or outside Canada, and
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(i) that intentionally
(A) causes death or serious bodily harm to a person by the use of violence,
(B) endangers a person's life,
(C) causes a serious risk to the health or safety of the public or any segment of the public,

(D) causes substantial property damage, whether to public or private property, if causing such
damage is likely to result in the conduct or harm referred to in any of clauses (A) to (C), or

(E) causes serious interference with or serious disruption of an essential service, facility or sys-
tem, whether public or private, other than as a result of advocacy, protest, dissent or stoppage
of work that is not intended to result in the conduct or harm referred to in any of clauses (A) to

©.

and includes a conspiracy, attempt or threat to commit any such act or omission, or being an ac-
cessory after the fact or counselling in relation to any such act or omission, but, for greater cer-
tainty, does not include an act or omission that is committed during an armed conflict and that, at
the time and in the place of its commission, is in accordance with customary international law or
conventional international law applicable to the conflict, or the activities undertaken by military
forces of a state in the exercise of their official duties, to the extent that those activities are gov-
erned by other rules of international law.

"terrorist group” means

(a) an entity that has as one of its purposes or activities facilitating or carrying out any terrorist activity,
or

(b) alisted entity,
and includes an association of such entities.

83.05 (1) The Governor in Council may, by regulation, establish a list on which the Governor in Council
may place any entity if, on the recommendation of the Minister of Public Safety and Emergency Prepared-
ness, the Governor in Council is satisfied that there are reasonable grounds to believe that

(a) the entity has knowingly carried out, attempted to carry out, participated in or facilitated a terrorist
activity; or

(b) the entity is knowingly acting on behalf of, at the direction of or in association with an entity re-
ferred to in paragraph (a).

15 Charged with offences not included in s. 469, the accused will have their bail hearing in the Ontario
Court of Justice, presumably before a justice of the peace. At that hearing, pursuant to s. 515(6)(a)(iii), the
justice of the peace shall order their detention, unless they show cause why they should not be detained. If an ac-
cused is detained at that hearing, he can apply to the Superior Court of Justice for areview of that decision on at
least two clear days' notice to the prosecutor: s. 520(1)(2). Where a review has been held under s. 520, a further
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review cannot be brought for thirty days from the date of the last review without leave of ajudge of the Superior
Court: s. 520(8). There is no statutory limit on the number of reviews that can be brought.

Analysis

16 The applicants first submit that offences under s. 83.01 are required to be treated as s. 469 offences. Ass.
469 offences, neither justices of the peace nor provincial court judges would have jurisdiction to conduct bail
hearings for those charged under s. 83.01. They submit that Parliament could not remove jurisdiction reserved
for the superior court without infringing s. 96 of the Constitution Act, 1867. Mr. Galati contends that Parlia-
ment's haste in drafting the legislation in the wake of the events of September 11, 2001, accounts for the omis-
sion to place s. 83.01 offencesin s. 469.

17 While the applicants concede the offences they face were not offences in 1867, they submit that "some of
the allegations cited constitute, or may constitute, treason, and/or intimidating Parliament or attempts thereun-
der" and that the "nature and content of terrorism charges under s. 83.01 are either a subset or specific instances
of s. 460 offences, or indistinguishably akin to them".

18 Parliament's power over criminal law and procedure enables it not only to create substantive law relating
to crimes, but also to grant jurisdiction over the offences to specific courts. Parliament can attribute criminal jur-
isdiction to provincially constituted courts: Reference re Young Offenders Act (Canada), [1991] 1 S.C.R. 252
(S.C.C.) at par 11. In R. v. Trimarchi (1987), 63 O.R. (2d) 515 (Ont. C.A.) the Court of Appeal for Ontario held
that s. 96 did not prevent Parliament from altering criminal jurisdiction, so long as it stopped short of destroying
the criminal jurisdiction of the superior court. The applicants contend Trimarchi does not determine the issue
they raise because the Court did not deal with s. 469 offences. They submit that Parliament cannot attribute s.
469 offences to the provincial courts.

19 The starting point for the analysis is Reference re Residential Tenancies Act (Ontario), [1981] 1 S.C.R.
714 (S.C.C.), where the Supreme Court established a three-step analysis to determine whether the matter in
guestion was within the exclusive jurisdiction exercised by s. 96 courts at the time of Confederation. The first
step, the historical inquiry, involves a consideration of whether, in light of the historical conditions existing in
1867, the particular power or jurisdiction was exercised by "s. 96 judges" at the time of Confederation. Only if
the power was identical or analogous to a power exercised by as. 96 court at Confederation did it become neces-
sary to proceed to the second step. The question is whether the power or jurisdiction conforms to the power or
jurisdiction exercised by superior, district or county courts at the time of Confederation — were these offences
within the "core jurisdiction" of the superior court at that time?

20 The second step involves a consideration of the function within its institutional setting, to determine
whether the function was still "judicial", with the subject matter rather than the apparatus of adjudication de-
terminative. Only if the power could be described as judicial was it necessary to proceed to the third step. The fi-
nal step involves areview of the tribunal's function as a whole, in order to appraise the impugned function in its
entire institutional context. A provincial scheme remained valid so long as the adjudicative function was not the
sole or central function of the tribunal, so that it could be said to be operating like as. 96 court.

21 Addressing the first question, the "core jurisdiction” of the superior court comprises those powers which
are essential to the administration of justice and the maintenance of the rule of law: MacMillan Bloedel Ltd. v.
Simpson, [1995] 4 S.C.R. 725 (S.C.C.) at par 26.
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22 The applicants have provided no information regarding the "historical conditions existing in 1867". Mr.
Galati submitted that all of the s. 469 offences were formerly punishable by death. When capital punishment was
abolished in Canada, there were 17 offencesin s. 469, only 3 were punishable by death. When questioned on his
comments regarding capital punishment, he said it would have referred to the time of Confederation, but
provided no authority for his position.

23 The 1859 Offences Against the Person Act, provided that the penalty for being an accessory after the fact
to murder or attempted murder was life, but that it was not a minimum sentence. In the 1892 Criminal Code 26
offences were listed in the predecessor of s. 469; 2 offences were subject to the death penalty, murder and rape.

24 The short answer to the applicants’ submission is to focus on whether the s. 83.01 offences and not con-
duct were within the "core jurisdiction" of the superior court at the time of confederation. None of the offences
with which they are charged existed in 1867, so that it is difficult to see that they were within the "core jurisdic-
tion" of the superior court at the time of Confederation. The conventions listed in 83.01 did not exist in 1867. As
was the case with the Young Offenders Act, the jurisdiction over young persons charged with criminal offences
was not significantly exercised by any judicial body at Confederation. Since the juvenile delinquent legislation
was the consequence of a concern that appeared in the legal world after 1867, and led to the creation of a new
scheme and new powers, they could constitutionally be entrusted to an inferior court: Reference re Young Of-
fenders Act (Canada) (S.C.C.) at para 25. Here, while no doubt acts which could be regarded as "terrorist activ-
ity" as defined above existed at the time of Confederation, there were no specific terrorism offences as defined
above.

25 If that conclusion does not resolve the issue against the applicant, | will consider their contention that
terrorism offences are "in fact, and/or ought to be treated as s. 469 offences”, that the allegations are the same as
or akin to s. 469 offences, an analysis based on the conduct and not the offence. To assess this submission, re-
guires an examination of the s. 469 offences, s. 83.01 offences, the allegations and other offences not included in
the s. 4609.

26 Dealing first with the s. 469 offences, there can be no dispute that those offences are not "fixed in stone"
at any given date, asreflected in the analysis above. Parliament can attribute criminal jurisdiction to provincially
constituted courts. Section 469 has changed since Confederation, with some offences being removed, such as
manslaughter, and others, such as the Crimes against Humanity and War Crimes offences, being added. | am un-
able to find any authority to support that these changes are unconstitutional .

27 As currently structured, it is difficult to see that there is any unifying theme to the s. 469 offences. While
7 of the offences are found in Part 11 of the Criminal Code, Offences Against Public Order, not all offences in
Part Il arein s. 469. For example, sabotage (s. 52, 10 years), inciting mutiny (s. 53, 14 years), passport offences
(s. 57, summary conviction to 14 years), unlawful assembly or riots (s. 63-66, summary conviction to 2 years),
forcible entry and detainer (s. 72-73, summary conviction to 2 years), hijacking (s. 76, life), endangering the
safety of aircrafts or airports (s. 77, life), taking an offensive weapon or explosives substance on any civil air-
craft (s. 78, 14 years), possession or control of dangerous substances (s. 79 and 80 14 years to life), using ex-
plosives (s. 81, 14 years to life) and possessing any explosive substance (s. 82, 5 or 14 years), are not included
in s. 469. Some of the offences could be included in terrorist activity. Using this approach, some of the allega-
tionsin this case would be akin to those excluded from s. 469, particularly in regard to explosives, aircrafts, fire-
arms and ammunition.
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28 There are also offences in s. 469 which are not included in Part 11: murder, bribery by the holder of aju-
dicial offence, attempted murder, conspiracy to commit murder, and the Crimes Against Humanity and War
Crimes offences.

29 The fact that some of the offences under s. 83.01 involve elements of other offences does not assist the
applicants. For example, another count of the information charges two accused with importing a firearm and
prohibited ammunition contrary to s. 103 of the Criminal Code for the benefit of, at the direction of, or in asso-
ciation with aterrorist group, thereby committing an offence contrary to s. 83.2 of the Criminal Code. Doing so
does not turn those offences into s. 469 offences. Section 103 is not covered by s. 469.

30 The fact that an offence when committed under certain circumstances becomes another criminal offence,
does not equate with a s. 469 offence. For example, certain offences when committed for the benefit of, at the
direction of, or in association with a criminal organization, become a further offence pursuant to s. 467.12. The
criminal organization offences are not included in s. 469.

31 The intended target of terrorist activities in s. 83.01 does not in itself, or in conjunction with other
factors, support the applicants’ position. Terrorist activity is either offences contrary to one of the enumerated
conventions, or acts or omissions described earlier in s. 83.01. While some of those could be described as
against the sovereign, most are not, unless one views all criminal offences as against the sovereign.

32 Finally, the maximum penalties for the offences do not assist the applicants. The s. 83.01 offences range
from 14 years to life imprisonment as maximum sentences. There are no minimums, as occur for murder which
is under s. 469. Indeed, the initial applicant, Ghany, faces two counts with 10 year maximum sentences. The
Criminal Code provides penalties of two, five, seven, ten, fourteen years, and life imprisonment as a mandatory
sentence.

33 There is no basis upon which it could be concluded that the offencesin s. 83.01 are "in fact, and/or ought
to be treated as' s. 469 offences. An examination of those offences, the allegations and s. 469, does not support
their position. Section 83.01 offences were not within the "core jurisdiction" of the superior court at the time of
confederation. Parliament's decision to place s. 83.01 offences outside of s. 469 was intra vires s. 96 of the Con-
stitution Act, 1867.

Isthe non-inclusion of s. 83.01 offencesin s. 469 a further breach of ss. 7, 11(e) and 15 of the Charter?

34 The applicants submit that even if not ultra vires s. 96 of the Constitution Act, 1867, the non-inclusion of
s. 83.01 offences in s. 469 constitutes a constitutional breach by way of legislative omission, as set out by the
Supreme Court of Canadain Vriend v. Alberta, [1998] 1 S.C.R. 493 (S.C.C.).

35 Further, they submit that the non-inclusion under s. 469 deprives the applicants of their s. 7 rights to the
presumption of innocence at the bail stage, by depriving them of the ability to obtain declaratory relief, remedial
relief under s. 24(1) of the Charter and 52 of the Constitution Act, 1982, as well as any other Charter relief
sought relying on ss. 7 and 11(e) of the Charter.

36 The applicants further submit that their s. 15 Charter rights are impacted by this constitutional omission.
Mr. Galati argues that having these offences against the Canadian state tried by provincially appointed "lower
magistrates" infringes sections 7 and 15 of the Charter, as well as infringing the pre-amble to the Constitution
Act, 1982 in placing offences against the Canadian state before provincially appointed "lower magistrates and
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justices". Finally, they submit that s. 469 "offers certain procedural and judicial benefits and protections for the
accused" which mitigates in favour of having "the highest judicial scrutiny, and review by exclusive jurisdiction
at first instance". In regard to the contention that the cases are being "tried" in the Ontario Court of Justice, the
issue on this application is the forum of the bail hearings.

37 In Vriend, the Supreme Court of Canada examined the Alberta Individual Human Rights Protection Act
that did not include sexual orientation as a protected ground of discrimination. The applicants had to establish
that there was an omission and that the omission violated the Charter. The Supreme Court held there was an
omission, that it violated s. 15 of the Charter, and that the infringement could not be justified under s. 1.

38 The issue on this application is the forum of the applicants' bail hearings. | am not persuaded by Mr. Gal-
ati that Parliament's haste in drafting and passing this legislation accounts for an "omission” regarding bail. Par-
liament did consider the issue of bail in regard to s. 83.01 offences by making them "reverse onus" offences. A
decision was made to place the offences within the limited number of offences where the onus is on the accused
to show cause why they should be released. In these circumstances, to assume Parliament did not address the is-
sue of the forum of bail isinappropriate.

39 Here, there is no omission. Parliament has not omitted the forum or procedure to be applied at the bail
hearings. Rather, Parliament has chosen to place these offences with the vast majority of criminal cases with bail
hearings conducted in the provincial court, with reviews without leave to the superior court.

40 The provisions of ss. 515, 517 and 519 apply to hearings under s. 515 and those under s. 522. The same
three grounds must be examined to determine, in accordance with the applicable onus, whether detention is ne-
cessary. | am unable to find that there has been an omission as described in Vriend.

41 The applicants' next submissions, regarding their s. 7, 11(e) and 15 Charter rights, as well as the conten-
tion that the bail "ought to be heard in the Superior Court", can be conveniently dealt with together at the outset,
because of the reliance on the judgments in France v. Ouzchar, [2001] O.J. No. 5713 (Ont. S.C.J.) and R. v.
Phillion, [2003] O.J. No. 3422 (Ont. S.C.J.), and a consideration of the nature of bail hearings. It is the applic-
ants' position that by having their bail hearings before a justice of the peace or provincial court judge they are
deprived of their ability to obtain declaratory relief or remedial relief under s. 24(1) of the Charter and s. 52 of
the Constitution Act, 1982, as well as other remedial relief under s. 7 and s. 11(e) of the Charter.

42 What the applicants anticipated is not a bail hearing to determine whether the applicants should be re-
leased from custody. What the applicants seek is an omnibus hearing to determine the constitutional validity of
all or portions of s. 83.01, to argue that in some circumstances, the tertiary ground should not be relied upon, or
that there should be special evidentiary rules relating to bail hearing where the tertiary ground is relied upon,
that there should be a prohibition on police disseminating information at the time of arrests or thereafter, and to
argue that there is a right to disclosure before a bail hearing. To paraphrase Mr. Galati's position, it should not
depend on which wicket he attends, all of his Charter and other remedies must be available at the bail hearing.
That can only occur if his client is not deprived of "judicial access" in the appropriate forum to obtain the relief
he seeks.

43 Before addressing the substantive submissions, as a preliminary matter, | asked counsel whether | had
jurisdiction to order that a bail hearing on charges in an information currently before the Ontario Court of
Justice, and not s. 469 offences, should be held before a judge of the Superior Court. Mr. Galati submitted | had
the inherent jurisdiction to do so in the capacity of a superior court supervising inferior courts, notwithstanding
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s. 36 of the Courts of Justice Act provides the Chief Justice of the Ontario Court of Justice shall direct and su-
pervise the sittings and assignments of that court. | have serious reservations that | have such authority, either as
a judge of the Superior Court or as the Regional Senior Judge of the Superior Court in Central West region.
However, given my determination of the other issues raised by the applicants, it is not necessary to determine
thisissue. Suffice it to say, that assuming there was inherent jurisdiction to do so, it would be a most extraordin-
ary case where such a decision would be considered.

44 A fundamental premise of the applicants position isthat Charter relief can be granted at a bail hearing in
the absence of a separate discreet Charter application. They contend that France v. Ouzchar and Phillion sup-
port their position. | disagree.

45 In Phillion, the applicant had been convicted of murder. The Minister of Justice ordered areview of his
conviction, having concluded there was a reasonable basis to conclude that a miscarriage of justice had occurred
when Phillion was convicted. The Minister delegated the investigation to a member of the bar, as permitted un-
der s. 696.2(3) of the Criminal Code. Phillion applied for bail pending that review.

46 As Watt J. noted at the outset, the application was novel. There was no express authority in the new Part
XXI.l of the Criminal Code for such an application, which was based on constitutional and common law
grounds. One of the bases for the application was that he was entitled to release pursuant to s. 24(1) of the
Charter, through the vehicle of habeas corpus or directly. A second basis was that by analogy to extradition and
court martial cases, a superior court had inherent jurisdiction to grant release.

47 None of that rationale applies here. There is a statutory route for the bail hearing pursuant to s. 515. Watt
J. was dealing with an application that had not been dealt with before. Bail hearings pursuant to s. 515 are held
countless times daily in Canada. The applicants have a statutory procedure available to determine their pre-trial
status.

48 In France v. Ouzchar, France sought the extradition of a Canadian citizen, after his conviction in absen-
tia in France for preparing aterrorist act and acting as an accessory in the falsification of an administrative doc-
ument. After he was sentenced to 5 years in jail, France sought his extradition. He applied for bail before Nord-
heimer J. In the course of the judgment, His Honour addressed the primary ground, and found there was no evid-
ence he was a flight risk. His Honour then examined the secondary ground, and concluded there was no evid-
ence at all to suggest the defendant was a risk to the public.

49 Finally, His Honour examined the tertiary grounds, and found the manner in which the charges pro-
ceeded was "highly disturbing”. The investigation started in France in 1999. In 1999, at the request of the French
Government, a search warrant was obtained and executed at Ouzchar's home in Canada. He was ordered to, and
did attend an examination at RCMP offices in Ontario. Without any notice to him, he was tried and convicted in
France. There was no pre-trial application for extradition. His Honour found the allegations were only as dis-
closed in the judgment, which was "long on generalities and short on specifics as to exactly what the events and
activities of this defendant in respect of offences with which he was charged”.

50 Nordheimer J., in considering the tertiary grounds approached "the matter from the point of view of a
reasonably informed, right thinking member of the community, cognizant of the presumption of innocence and
the notion that an accused should not be deprived of liberty without a sufficient legal basis." His Honour ac-
knowledged "recent world events' in the November, 2001 judgment, and continued that he would hope the vast
majority of reasonably informed, right thinking members of our community would agree that, notwithstanding
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those events, every citizen of this country is still entitled to their basic constitutional rights and freedoms, in-
cluding the right to be informed without unreasonable delay of the offence alleged, and the right not to be denied
bail without just cause.

51 His Honour found there was some evidence Ouzchar had been denied the former right, and he did not in-
tend that he should be denied bail. He concluded this section of the reasons:

I conclude, therefore, that the defendant's detention is not justified on the tertiary ground. | therefore grant
judicial interim release ...

52 Nordheimer J. did not grant a Charter remedy at the bail hearing. He considered the three grounds upon
which detention could be justified in the context of the Charter and the rights thereunder. He does not mention s.
24(1) or s. 24(2), nor does he mention Charter relief. What His Honour did was examine the grounds of bail as
justices of the peace and judges do on a daily basis.

53 In R. v. John, [2001] O.J. No. 3396 (Ont. S.C.J.) Hill J. dealt with the procedure followed in most bail
hearings in Ontario, with the Crown reading in a synopsis of the allegations with the consent of the accused. In
dealing with the content of the synopsis, His Honour noted:

... Not unreasonably, it is anticipated that this preliminary documentation will be fair and balanced, without
vagueness or unstated or unsupported conclusions, and inclusive of factors capable of detracting from the
reliability of the accumulated evidence, for example, known bias or interest of principal witnesses, the cir-
cumstantial limits of investigative facts in possession crimes, identification evidence frailties, and without
concealment of acts suggesting constitutionally questionable evidence-gathering techniques. The circum-
stances of the alleged offence(s) impacting on the probability of conviction of the accused are particularly
relevant to the secondary and tertiary grounds for detention. (emphasis added)

54 Whether there are reasonable grounds to believe that the admissibility of the Crown's evidence is in
guestion is always a relevant consideration on the basis identified by Hill J. It does not take a Charter applica-
tion to consider that issue on a bail hearing. It can be considered by a judge or justice of the peace presiding in
the Ontario Court of Justice. In determining if there should be arelease order under s. 515(10), ajudge or justice
of the peace is not precluded from considering Charter implications as they relate to the grounds for detention.

55 Section 11(e) of the Charter, the right "not to be denied reasonable bail without just cause", informs the
determinations to be made at any bail hearing under s. 515 or s. 522. To suggest there has to be a Charter rem-
edy at a bail hearing, or that the bail hearing must be conducted by ajudge of a superior court for there to be any
consideration of Charter implications as they relate to the grounds for release, is inconsistent with the law and
criminal procedure in Ontario.

56 Here, the applicant, Ghany, at least seeks to challenge the constitution validity of s. 83.01 at the bail
hearing. If successful, and the legislation were found to violate s. 15 of the Charter, that would be the end of the
matter. In the previous paragraph | am not suggesting that under the guise of examining the strength of the
Crown's case, the applicant, with the onus on the bail hearing, would be entitled to a full hearing to determine or
consider whether s. 83.01 survives Charter scrutiny as though it were a Charter application relying on s. 24(1). |
say this for the following reasons.

57 First, even if the applicant brought a separate challenge to the legislation and sought it to be heard at the
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time of the bail hearing, while it would be for the presiding judge to determine, | doubt any judge would embark
on that hearing in the course of the bail hearing. If such an application were brought it would have to be brought
before a judge of the superior court, since neither a judge nor a justice of the peace of the Ontario Court of
Justice would have jurisdiction to consider the issue at a bail hearing. If brought in the Superior Court, there
would still have to be a separate application for Charter relief, and it would be for the presiding judge to determ-
ineif it should proceed at the same time.

58 Second, the Supreme Court of Canada has held that judges of the Superior Court should generally de-
cline jurisdiction to hear Charter applications before the trial, as is contemplated here, in favour of the trial
judge who will have the full evidentiary record available: R. v. Mills, [1986] 1 S.C.R. 863 (S.C.C.). Mills dealt
with a s. 24(1) application to stay proceedings for trial delay. A similar position has been taken by our Court of
Appeal regarding the exclusion of evidence: R. v. Chase (1987), 37 C.C.C. (3d) 97 (S.C.C.).

59 Third, bail hearings are not meant to be trials, nor should this "summary proceeding assume the com-
plexities of trials". The show cause hearing is meant to be expeditious, with a degree of flexibility and procedur-
al informality sufficient to protect the liberty interests and security of the public: R. v. John, [2001] O.J. No.
3396 (S.C.J)

60 The procedural "informality" is supported by s. 518(1), which provides the justice may make "such in-
quiries, on oath or otherwise, of and concerning the accused as he considers desirable", except the accused can-
not be questioned about the offence except by his or her own counsel, unless they were questioned about the of -
fence in their examination in chief. The judge or justice of the peace can consider "any other relevant evidence"
led by the prosecution regarding the accused person's criminal record, outstanding charges, previous failures to
attend court and the circumstances of the offence, particularly as they relate to the probability of a conviction: s.
518. Evidence obtained from intercepted communications can be led without compliance with the notice provi-
sions: s. 518(1)(d). The judge or justice of the peace can base his or her decision on "credible and trustworthy"
evidence.

61 Where oral evidence is presented, as will occur here, Hill J. found that the Court is tasked with control of
its own process, prohibiting the abuse of a meandering discovery, while maintaining focus on the s. 515 test.

62 Fourth, a feature of bail hearings which supports the position that a bail hearing is not the location, re-
gardless of the forum, for a full Charter application seeking relief under s. 24(1), is that Parliament has estab-
lished procedures to have bail hearings heard in a timely manner. In his text, The Law of Bail in Canada,
Carswell Thomson Profession Publishing, Toronto, 1999, Trotter J., notes that time is a monumental concern
when it comes to bail, as it is essential that the hearing be conducted as soon as possible. The need for "swift
justice" requires a "certain level of informality"”, which translates into the relaxation of certain rules of evidence
at bail hearings and an expansive approach to relevance, (at pages 221 and 223).

63 Finally, the provision that the presiding justice may adourn the proceedings and remand the accused in
custody for not more than three clear days without the consent of the accused, supports the premise that Parlia-
ment intended bail issues be dealt with expeditiously. To embark on a full hearing to determine the constitution-
al validity of s. 83.01 or aportion of it at abail hearing is inconsistent with the intent of the bail sections.

64 Returning to the specific issues raised by the applicants, the applicants seek Charter relief based upon
the nature of the allegations, as well as prosecution, police and media conduct at the time of the arrests and
thereafter. | am not persuaded that any of the grounds suggested support the exercise of any discretion | might
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have to order the hearing before a judge of the Superior Court of Justice. They contend that they are deprived of
their s. 7 right to the presumption of innocence at the bail hearing, by being deprived of their ability to obtain
declaratory relief and remedies under s. 24(1) of the Charter and s. 52 of the Constitution Act, 1987, and that
their rights under s. 7 and 11 (€) of the Charter are violated by s. 83.01 offences not being in s. 469. As noted
earlier, the applicants are subject to the same law as those charged with s. 469 offences. The Supreme Court of
Canada has made it clear that the presumption of innocence is "an animating principle throughout the criminal
justice process': R. ¢. Pearson (1992), 77 C.C.C. (3d) 124 (S.C.C.). Thereis no need to have a separate s. 24(1)
application for ajudge to consider those issues in examining at least the secondary and tertiary grounds.

65 To the extent that the applicants seek relief under s. 7, that there has been an abuse of process as a result
of the prosecution and police "manufacturing” the tertiery grounds for detention, with police leaks and unnamed
source reports in the media, the application ignores the test to be applied under that ground by the Supreme
Court of Canada. The reasonable person making the assessment in the tertiary ground is "one properly informed
about the philosophy of the legislature provisions, Charter values, and the actual circumstances of the case": R.
v. Hall, [2002] 3 S.C.R. 309 (S.C.C.) par 41. The consideration of the tertiary ground or any other ground is in-
formed by the circumstances of the case as presented in court, not through leaks to the media. There is nothing
in the material before me to indicate the applicants' Charter rights have been breached or placed in jeopardy by
leaks to the media, when the grounds for detention are examined in light of Hall and subsequent decisions, such
as R. v. LaFramboise (2005), 203 C.C.C. (3d) 492 (Ont. C.A. [In Chamberg]).

66 The applicants also seek a declaration that the Crown and police are estopped from making public state-
ments and/or representations, or from "engineering any 'confidential source' leaks to the media' or from parad-
ing any alleged evidence at press conferences with respect to the accused upon issuance of awarrant in the first
instance, and that the engineering of any media event prior to, at, or after the arrest is a breach of the accused's
constitutional rights. Where the Crown has "manufactured” the tertiary ground, they should be estopped from re-
lying on the tertiary ground. As noted above, this argument is inconsistent with the law applicable at bail hear-
ings.

67 The applicants would also seek a declaration that they be provided with disclosure of the information the
Crown seeks to lead at the bail hearings. To date, they have received an 8 page synopsis, common to all of the
adults and youths charged. Each accused also received a separate page outlining specific allegations against
them. As | understand the applicants' position, it is not that they would seek full disclosure before their bail
hearing. If that were their submission, it would be answered in the negative by R. v. Girimonte (1997), 121
C.C.C. (3d) 33 (Ont. C.A.) at 42. They submit that they should have disclosure of the evidence the Crown will
lead at the hearing. Here, the Crown has indicated they will lead evidence of the synopsis, and call an officer to
give further details. That evidence will basically be the same for all accused. Since some adults have already had
their bail hearings, the transcripts of that evidence are obtainable. If an accused is taken by surprise by evidence
at abail hearing or believes that contrary evidence is available, they have the right to seek an adjournment of the
hearing to obtain that evidence.

68 The applicants also seek to argue habeas corpus at the bail hearing. That application could only be heard
by a judge of the superior court. While R. ¢. Pearson (1992), 77 C.C.C. (3d) 124 (S.C.C.) held that habeas cor-
pus was available "in the narrow circumstances of this case," | am not persuaded there is a basis upon which this
application can fit within the Pearson criteria.

69 In Pearson, there was a special type of constitutional claim, with two remedies sought. First, he sought a
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declaration a bail section of the Criminal Code was of no force and effect under s. 52 of the Constitution Act,
and aremedy under s. 24(1), namely, a hew bail hearing in accordance with constitutionally valid grounds. Giv-
en the judgment in Hall, there is no application to find the tertiary ground of no force and effect. In addition, as
Hill J. noted in John, since none of the applicants have had their bail hearing yet, the application for habeas cor-
pus is premature. What would be ordered is the bail hearing. Pearson had had his bail hearing before invoking
habeas corpus. | am unable to see any basis upon which it could be argued the applicants are unlawfully de-
tained now.

70 The applicants' reliance on a s. 15 violation is based on the constitutional validity which | found was
most unlikely to be litigated at a bail hearing in the superior court. That hearing would be lengthy and deal with
complex issues. That the legislation will be challenged, and the bases upon which the challenge will be brought
in summary form will help to inform the analysis of the secondary and tertiary grounds at the bail hearing. In the
alternative, if the s. 15 claim is based on the exclusion of s. 83.01 offences from s. 469, the applicants would
have to establish they were subject to i) differential treatment, which is established, ii) that the basis of the dif-
ferentiation was the enumerated or analogous grounds, and, iii) which conflict with the purpose of s. 15(1) and
amount to substantive discrimination: Ardoch Algonquin First Nation & Allies v. Ontario, [2000] 1 S.C.R. 950
(S.C.C.). Here, there is no evidence the discrimination in regard to the forum of the bail hearing was on enumer-
ated or anal ogous grounds.

71 The final issues in the Charter aspects of the application are set out in paragraph 11 of the factum filed
on behalf of Ghany. The applicants state;

Itisclear that s. 469 offers certain procedural and judicial benefits and protections for the accused, and that
historically, and by 1867, constitutionally, these most serious of offences and charges were, and continue to
be, the exclusive jurisdiction of the Superior Court owing to:

a) the seriousness of the offences alleged;
b) the clear nature of the offences as against the Crown and its sovereignty;

¢) the penal consequences to the accused which carried the death penalty, and since its abolition, 14
yearsto life;

d) the benefit that the Superior Court have plenary jurisdiction, even at the bail hearing, to deal with
any and all statutory and/or constitutional issues preliminary, ancillary to, or remedial, going to the crux
of the bail application, which inferior courts do not possess,

which mitigates in favour of having the highest judicial scrutiny, and review by exclusive jurisdiction at
first instance, failing which the s. 7 and 11(e) Charter remedies sought by the applicant would be deprived,
and further aggravated by the breach of s. 15 of the Charter.

72 It is difficult to see the "procedural benefits" accruing to those charged with s. 469 offences, as opposed
to those charged with other offences. At this time, the applicants were not subject to an automatic detention or-
der on their first appearance, as those charged with s. 469 offences are. They can have their bail hearing without
serving notice of the application at least two clear days before the hearing (Rule 20.04 of the Superior Court of
Justice Criminal Proceeding Rules), or filing affidavits from the accused, employers, and sureties, (Rule 20.05).
If detained in custody or released on terms, they can review the detention order or release in the Superior Court
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of Justice, and if unsuccessful or there is a change in circumstances, have a statutory right to apply again after
30 days. Those charged with s. 469 offences have no such right of review and must apply for leave to do so in
the Court of Appeal, as noted earlier, with no statutory right to bring successive reviews.

73 As noted earlier, not only have the applicants filed no evidence to support their position regarding bail in
1867, their submission is factually wrong. While the most serious offence in the Criminal Code, murder, is in-
cluded in s. 469, many other serious offences are not. Neither the clear nature of the charges nor the penal con-
sequences supports the applicants' position. The submission that "the penal consequences ... which carried the
death penalty, and since abolition, 14 years', is incorrect. | have already dealt with the contention that judges of
a superior court have the Charter jurisdiction contended at a bail hearing, and whether it is appropriate to deal
with those issues at a bail hearing.

74 Thefinal issue raised in argument by counsel on behalf of Ansari, Amara and Jamal, was that if the other
arguments failed, | should direct that a judge of the Superior Court hear the application in any event, because a
judge of the Superior Court would bring an added "experiential factor" to the bail hearing. No evidence was
filed on this issue, and no further submissions made. However, it is clear that the vast majority of bail hearings
are held in the Ontario Court of Justice, with the reviews heard in the Superior Court.

75 | agree with Mr. Galati's submission that based on Canada (Minister of Indian Affairs & Northern Devel-
opment) v. Ranville, [1982] 2 S.C.R. 518 (S.C.C.), were a judge of the Superior Court to preside at the bail hear-
ings, he or she would be acting as a judge of the Superior Court and not as a justice of the peace. In these cir-
cumstances and for the reasons indicated earlier, | decline to make the order.

Conclusion

76 The applications are dismissed.

Applications dismissed.

FN1 This application was initiated by counsel on behalf of Ahmad Mustafa Ghany. On the date submissions
started, the three other named applicants were granted leave to join the application. The written and oral submis-
sions of the three applicants mirrored those made on behalf of Ghany, except where noted. Counsel on behalf of
Shareef Abdelhaleen supported the position of the applicants, and made submissions in furtherance of their posi-
tion without filing a Notice of Application.

FN2 The applicant, Amara, started his bail hearing prior to the release of these reasons, but after counsel had
been advised that the application would be dismissed.

END OF DOCUMENT
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(23 paras.)

Criminal law -- Compelling appearance, detention and release -- Judicial interimrelease or bail --
Review of -- Crown not required to disclose all evidence to accused prior to bail hearing -- Crown
entitled to cross-examine defence witness on summaries of intercepted telephone conversations --
Evidencefiled in support of review by accused referred to same summaries -- Objection to further
cross-examination of same witness on same summaries at detention review hearing overruled --
Criminal Code, s. 518.

Criminal law -- Procedure -- Crown's duties -- Disclosure -- Crown not required to disclose all
evidence to accused prior to bail hearing -- Crown entitled to cross-examine defence witness on
summaries of intercepted telephone conversations -- Evidence filed in support of review by accused
referred to same summaries -- Objection to further cross-examination of same witness on same
summaries at detention review hearing overruled.

Ruling on objection to line of cross-examination of defence witness, during application by O'Neil
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for review of detention order -- O'Neil charged with participating in activities of criminal
organization to enhance its ability to traffic in cocaine, participating in activities of criminal
organization to enhance its ability to traffic or possess firearms, and nineteen other drug and firearm
offences -- Evidence against O'Neil included intercepted private communications -- O'Neil's
detention ordered following hearing -- O'Neil's witness, Notice, testified at hearing regarding his
willingness to act as surety for O'Neil -- Crown then asked Notice about telephone calls he had
participated in, bearing on his suitability as witness -- Crown referred to summaries of telephone
calls provided by police -- Crown also called police officer in reply, who used same summaries to
outline and interpret telephone calls to contradict evidence from Notice -- O'Neil objected to
cross-examination of Notice and to police officer testifying -- In affidavit in support of O'Nelil's
review application, Notice clarified some evidence he gave in response to Crown's questions about
telephone calls at original hearing -- Notice also testified at bail review application, and Crown
asked him if he recalled questions about telephone calls from first hearing -- O'Nell again objected
to questioning of Notice on telephone calls -- O'Neil conceded Crown did not have obligation to
make pre-trial disclosure of all evidence prior to bail hearing, but took position principles of natural
justice and procedural fairness required Crown to provide O'Neil with summaries of telephone calls
before cross-examining Notice about them or leading outline of their content through police officer
-- HELD: Objection overruled -- Disclosure of telephone call summaries not prerequisite to their
admissibility at bail hearing -- To impose obligation on Crown to provide disclosure prior to bail
hearing would undermine goal of expedition for bail hearings -- Judge at bail hearing had discretion
to receive and based decision on any evidence considered credible or trustworthy, including hearsay
-- Where Crown entitled to cross-examine Notice on telephone calls at original bail hearing, Crown
also entitled to do same at review hearing -- O'Neil could not place Notice's additional evidence
about telephone calls before court in affidavit, then complain about references to telephone calls by
Crown.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, s. 7
Criminal Code, s. 515, s. 518(1)(d.1), s. 518(1)(e)
Counsel:

E. Nadeau, for the Crown.

Daniel A. Sein, for the Accused.

1 M.R.DAMBROT J.:-- Isthe Crown obliged to make disclosure of intercepted private
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communications prior to making use of them at ajudicial interim release hearing or review? That
guestion arises in this application for areview of adetention order.

BACKGROUND

2 Andrew O'Neil is charged with participating in the activities of a criminal organization to
enhance its ability to traffic in cocaine, participating in the activities of a criminal organization to
enhance its ability to traffic or possess firearms and nineteen other drug and firearm offences. The
evidence against the accused includes intercepted private communications.

3 Mr. O'Nell was ordered detained by Justice of the Peace De Morais on July 11, 2007. | am
hearing an application for areview of that order.

4 Attheorigina hearing, the accused called Paul Notice as awitness. Mr. Notice was, and at the
outset of this bail review remained a proposed surety for the accused. In the course of
cross-examining Mr. Notice at the original hearing, over the objection of counsel for Mr. O'Neil,
Crown counsel asked him about certain telephone calls he had participated in, which bore on the
question of his suitability as awitness.! She did so by reference to summaries of these telephone
calls provided to her by the police. She subsequently called a police officer in reply, again over the
objection of counsel for the accused, who, making use of the same summaries, outlined and
interpreted some of these telephone callsin order to contradict the evidence of Mr. Notice.

5 When Mr. Notice testified as a witness before me, Crown counsel asked him if he recalled her
asking him about telephone calls at the original bail hearing. Counsel for the accused again objected
to cross-examination about these calls. | am called upon to determine the propriety of Crown
counsel's proposed cross-examination. | cannot do so without considering the propriety of the
cross-examination on these telephone calls at the original bail hearing.

THE ISSUE

6 Counsel for the accused acknowledges that the obligation on the Crown to make pre-trial
disclosure to the accused of al information in the possession of the Crown relevant to the alleged
offence mandated by s. 7 of the Charter does not apply to abail hearing. Counsel argues, however,
that the principles of natural justice and procedural fairness require the Crown to provide to the
accused a summary of intercepted private communications in the possession of Crown counsel
before Crown counsel either cross-examines a defence witness about them, or leads an outline of
their content in evidence at a bail hearing through a police officer. Thisis said to be necessary so
that counsel for the accused can prepare the witness for the cross-examination, or prepare himself or
herself to cross-examine the police officer.

ANALYSIS

7 Counsel for Mr. O'Neil was correct to acknowledge that the Crown has no constitutional
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obligation to make full disclosure prior to abail hearing. The Supreme Court concluded in R. v.
Sinchcombe, [1991] 3 S.C.R. 326, that the obligation to disclose istriggered by arequest, and
should occur before the accused is called upon to elect the mode of trial or to plead. Ordinarily, an
accused is not called on to elect the mode of trial, or plead, until long after the judicial interim
release hearing, which is usually conducted shortly after the arrest of an accused. What is more, a
justice conducting a preliminary hearing, and so, a fortiori, ajustice conducting a bail hearing, has
no inherent jurisdiction to order disclosure, no jurisdiction to order disclosure as a Charter remedy
and no jurisdiction to order disclosure flowing by necessary implication from the provisions of the
Criminal Code. (See R. v. Girimonte (1997), 121 C.C.C. (3d) 33 at paras. 21 to 39.) Accordingly,
the justice conducting Mr. O'Neil's preliminary inquiry had no jurisdiction to order disclosure.

8 Counsdl for the accused argues, however, that heis entitled to a more limited form of
disclosure. He says that heis entitled to disclosure of evidence to be led by the Crown, or to be used
by the Crown in cross-examination, as a principle of natural justice, or as a matter of procedural
fairness. In thisregard he relies on the ruling of Dawson J. in R. v. Willis, [2004] O.J. No. 4593. In
that case, counsel for the accused argued that while there may not be a constitutional right to
disclosure before a bail hearing, in the circumstances there the failure to provide disclosure
amounted to a breach of the rules of natural justice. Dawson J. was not satisfied that there was a
breach of the rules of natural justicein that case. He noted that the rules of natural justice vary with
the nature of the proceeding, and that a bail hearing is a proceeding that, for the benefit of the
accused, must normally be held on an expeditious basis, with the rules of evidence relaxed. In the
end, Dawson J. was not satisfied that there was such alack of information in the possession of the
applicant in that case that, having regard to the nature of a bail hearing, there was unfairness that
amounted to a breach of the rules of natural justice.

9 Findly, in obiter, Dawson J. stated that general considerations of fairness apply to a ball
hearing and that afailure or refusal by the Crown to provide information which, on the facts of a
given case resultsin an unfair hearing, will open up the bail hearing to review under s. 520 of the
Crimina Code.

10 Of course | agree with Dawson J. that a bail hearing must be fair, and that an unfair bail
hearing is subject to review. | also agree with him that the rules of natural justice vary with the
nature of the proceeding. What isfair at abail hearing is not identical to what isfair at atrial. | part
company with him, respectfully, when he saysin obiter that afailure by the Crown to disclosein
advance the information in its possession that will be adduced in evidence at a bail hearing could
result in an unfair hearing. | find it to be an odd notion that while the right to fundamental fairness
protected by s. 7 of the Charter does not compel disclosure of the evidence to be lead by the Crown
at abail hearing, the common law right to procedural fairness does.

11 | prefer the judgment of Durno J. in R. v. Ghany, [2006] O.J. No. 2972 on this point. He
stated, at para. 67:
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The applicants would also seek a declaration that they be provided with
disclosure of the information the Crown seeksto lead at the bail hearings. To
date, they have received an 8 page synopsis, common to all of the adults and
youths charged. Each accused al so received a separate page outlining specific
alegations against them. As | understand the applicants position, it is not that
they would seek full disclosure before their bail hearing. If that were their
submission, it would be answered in the negative by R. v. Girimonte (1997), 121
C.C.C. (3d) 33 at 42. (Ont. C.A.) They submit that they should have disclosure of
the evidence the Crown will lead at the hearing. Here, the Crown has indicated
they will lead evidence of the synopsis, and call an officer to give further details.
That evidence will basically be the same for all accused. Since some adults have
already had their bail hearings, the transcripts of that evidence are obtainable. I
an accused is taken by surprise by evidence at a bail hearing or believes that
contrary evidence is available, they have the right to seek an adjournment of the
hearing to obtain that evidence.

12 It appearsfrom paras. 41 and 42 of the judgment in Ghany that the applicants argued for a
right to disclosure based on sections 7, 11(e) and 15 of the Charter. As can be seen, Durno J.
recognized no right of disclosure even of the evidence that the Crown intendsto call at a
preliminary inquiry. The only right contemplated by Durno J. when an accused is taken by surprise
by evidence lead by the Crown is the right to an adjournment. This makes perfect senseto me. It is
consistent with the expectation in the Criminal Code that a bail hearing be heard expeditiously, and
in arelatively informal manner.

13 Thereason that abail hearing isto be held expeditiously, quite obviously, is because an
accused should not be detained without a bail hearing longer than is necessary. The provisions of
the Criminal Code reflect this policy, and reinforce it. A peace officer who arrests a person without
warrant is required by s. 503 of the Criminal Code to bring that person before a justice without
unreasonable delay unless the officer or an officer in charge releases the person under arrest. A
person arrested with awarrant isrequired by s. 511(1) of the Criminal Code to be brought before a
justice forthwith. In either case, when an accused charged with an offence is brought before a
justice, s. 515 provides that the accused must be released on an undertaking unless the prosecutor
shows cause why some other order should be made.2 The prosecutor is entitled only to a reasonable
opportunity to do so. To impose an obligation on the prosecutor to make disclosure even of the
evidence that will be called at the bail hearing would necessarily extend the reasonable opportunity
given to the prosecutor to show cause and undermine the goal of expedition.

14 A bail hearing isto be conducted in arelatively informal manner for the same reasons. It is not
intended that a bail hearing should take on the formal trappings of atrial, which would, inevitably,
result in releasable accused persons being detained longer than is necessary. Once again, the
provisions of the Criminal Code reflect this policy, and reinforce it. For example, s. 518(1)(e)
provides that ajustice conducting ajudicial interim release hearing "may receive and base his
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decision on evidence considered credible or trustworthy by him in the circumstances of each case'".
This provision has been interpreted to allow the admission into evidence of hearsay. (See R. v.
Hajdu (1994), 14 C.C.C. (3d) 563 (Ont. H.C.J)))

15 Durno J. had thisto say about the need for expedition and informality at abail hearing at
paras. 59-62 in Ghany:

para. 59 Third, bail hearings are not meant to be trials, nor should this"summary
proceeding assume the complexities of trials'. The show cause hearing is meant
to be expeditious, with a degree of flexibility and procedural informality
sufficient to protect the liberty interests and security of the public: R. v. John
[2001] O.J. No. 3396 (S.C.J.)

para. 60 The procedural "informality” is supported by s. 518(1), which provides
the justice may make "such inquiries, on oath or otherwise, of and concerning the
accused as he considers desirable”, except the accused cannot be questioned
about the offence except by his or her own counsel, unless they were questioned
about the offence in their examination in chief. The judge or justice of the peace
can consider "any other relevant evidence" led by the prosecution regarding the
accused person's criminal record, outstanding charges, previous failures to attend
court and the circumstances of the offence, particularly asthey relate to the
probability of a conviction: s. 518. Evidence obtained from intercepted
communications can be led without compliance with the notice provisions: s.
518(1)(d). The judge or justice of the peace can base his or her decision on
"credible and trustworthy" evidence.

para. 61 Where oral evidenceis presented, as will occur here, Hill J. found that
the Court is "tasked with control of its own process, prohibiting the abuse of a
meandering discovery, while maintaining focus on the s. 515 test.

para. 62 Fourth, afeature of bail hearings which supports the position that a balil
hearing is not the location, regardless of the forum, for afull Charter application
seeking relief under s. 24(1), isthat Parliament has established procedures to
have bail hearings heard in atimely manner. In histext, The Law of Bail in
Canada, Carswell Thomson Profession Publishing, Toronto, 1999, Trotter J.,
notes that time is a monumental concern when it comesto bail, asit is essential
that the hearing be conducted as soon as possible. The need for "swift justice"
requires a"certain level of informality"”, which translates into the relaxation of
certain rules of evidence at bail hearings and an expansive approach to relevance,
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(at pages 221 and 223).

16 Inparticular, and perhaps a complete answer to the argument of the accused in and of itself, is
s. 518(1)(d.1), which provides that:

the justice may receive evidence obtained as aresult of an interception of a
private communication under and within the meaning of Part VI, in writing,
orally or in the form of arecording and, for the purposes of this section,
subsection 189(5) does not apply to that evidence.

17 Ordinarily, s. 189(5) serves as both a notice provision and a statutory disclosure provision in
relation to intercepted private communications. It provides that the content of an intercepted private
communication shall not be received in evidence unless the party intending to adduce it has given
reasonabl e notice to the accused of the intention to do so, together with a transcript of the private
communication where it will be introduced in the form of arecording, or a statement setting out full
particulars of the private communication where evidence of it will be given viva voce, together with
a statement of the time, place and date of the communication and the partiesto it.

18 Itisplainthat Parliament has suspended the statutory disclosure prerequisite to the
admissibility of private communications at bail hearings. In the absence of a constitutional
challenge to this provision, and here there is none, it must prevail. Disclosure is not a prerequisite to
the admissibility of the private communications of awitness at a bail hearing.

19 I noteaswell that even if the obiter in the judgment Dawson J. in Willisis correct, it provides
little comfort to the accused in this case. It is clear that Dawson J. viewed only avirtually complete
absence of disclosure of information about the case against an accused as a breach of the principles
of natural justice.

20 Inaddition, I note that once Crown counsel had cross-examined Mr. Notice on summaries of
his telephone calls, counsel for the accused was entitled to ask for production of the summaries for
the purpose of re-examination. Similarly, once Crown counsel had examined the officer that she
caled in reply about the telephone calls, counsel for the accused was entitled to ask for production
of the summaries for the purpose of cross-examination since the witness had refreshed her memory
with the summaries. Counsel for the accused chose to exercise neither of these rights.

21 If I am correct that Crown counsel was entitled to cross-examine Mr. Notice on the
interceptions at the original bail hearing, then it follows that there is no impediment to her doing so
again on thisreview. In any event, however, regardless of the propriety of the Crown's
cross-examination of Mr. Notice on his intercepted private communications without prior disclosure
at the original bail hearing, the accused faces two insurmountabl e obstacles when objecting to a
similar cross-examination of Mr. Notice on this review. First, the accused received significant
disclosure of the contents of Mr. Notice's telephone calls when synopses of them were adduced in
evidencein reply at the original bail hearing. And second, in the affidavit of Mr. Notice filed by the
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accused on this review, he clarified some of the answers he gave at the original bail hearing when
cross-examined on his intercepted private communications. The accused cannot have it both ways.
He cannot place before me Mr. Notice's additional affidavit evidence about his telephone calls on
the one hand, and resist cross-examination on those calls on the other.

22 Finally, aword of caution. | should not be taken as suggesting by these reasons that Crown
counsel is entitled to hide evidence in the possession of the Crown at abail hearing that is
exculpatory, or that otherwise bears significantly in favour of the release of the accused. That would
not violate the general duty on the Crown to make disclosure of relevant evidence before trial.
Rather, it would violate the well-known duty on the Crown to be a Minister of Justice, and to act
scrupulously fairly towards the accused, and could give rise to aviolation of s. 7 of the Charter.

23 The objection by the accused to cross-examination by the Crown of Mr. Notice on his
intercepted private communications is overruled.

M.R. DAMBROT J.

cp/e/glbxr/glikb/glbrl/glhcs

1 Inview of the fact that thisis an ongoing criminal proceeding, | will refrain from referring
to any of the allegations made against the applicant or the specifics of the evidence lead at the
judicial interim release hearing in making this ruling.

2 Except in the case of the offences listed in s. 515(6), where the onus is placed on the
accused to show cause why detention is not justified.
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Criminal law -- Rights of accused -- Right to discovery or production.

This was an appeal by the accused from the dismissal of an application for an order of mandamus.
The accused was charged with several offences related to the possession and sale of firearms. The
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charges resulted from an investigation conducted by Canadian and American authorities. The
accused claimed that the Crown did not make full disclosure. He requested the disciplinary records
of police officersinvolved in the investigation. He also request audio-tapes of police telephone calls
and information regarding all illicit firearms dealingsin a certain location. He asked for
correspondence between American customs officers and law enforcement officials. The preliminary
inquiry judge found that he did not have jurisdiction to order further disclosure. The accused's
application for an order of mandamus compelling the judge to order further disclosure was
dismissed. The Superior Court judge hearing the application ordered further limited disclosure
under his discretion. The accused appeal ed the decision dismissing his application.

HELD: The appea was dismissed. The limited disclosure order made by the Superior Court judge
settled the Crown's disclosure obligation at the preliminary inquiry. The preliminary inquiry judge
did not err in finding that he did not have jurisdiction to order further disclosure. He was not
expressly granted this power by Parliament. The power did not flow by necessary implication from
his express powers.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, ss. 7, 24(1).
Criminal Code, ss. 535, 537(1)(1), 548(1).
Rules of the Ontario Court of Justice in Criminal Proceedings, SI/97-133, Rule 27.03(2).

Counsdal:

Allan Y oung and Ricardo Federico, for the applicant/appel lant.
Susan Ficek and Shawn Porter, for the respondent.

The judgment of the Court was delivered by

1 DOHERTY J.A.:-- On May 28, 1997, the court dismissed this appeal and remitted the matter
to the Ontario Court (Prov. Div.) for the expeditious completion of the preliminary inquiry. That
inquiry had commenced in November 1995, but had been interrupted by the interlocutory
proceedings which culminated in the appeal to this court. In dismissing the appeal, the court
indicated that reasons would follow. These are those reasons.

l. Procedural History

2 InJanuary 1995, the appellant was charged with numerous offences involving the alleged
possession and sale of prohibited and restricted firearms. The charges were laid after an
investigation involving Canadian and American law enforcement agencies, and arose out of events
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said to have occurred between November 1994 and January 1995.

3 InAugust 1995, counsel for the appellant wrote to the Crown acknowledging receipt of some
disclosure and taking the position that full disclosure had not been made in several specified areas.
Defence counsdl reiterated his position and made additional written disclosure demands later in
August and again in November 1995. "Pre-trials' were held in the Ontario Court (Prov. Div.) in
August and October 1995 at which disclosure issues were canvassed but not fully resolved. Crown
counsel continued to make disclosure up to November 1995, however, counsel for the appellant
maintained that full disclosure had not been made as of November 20, 1995.

4 On November 20, 1995, the appellant was arraigned before Judge Lindsay of the Ontario Court
(Prov. Div.) sitting as ajustice under Part XVI11 of the Criminal Code. He refused to elect his mode
of trial, claiming that he could not make an informed election until he had received full disclosure.
Having refused to elect, the appellant was deemed to have elected trial by judge and jury, and Judge
Lindsay's jurisdiction was limited to the conducting of a preliminary inquiry under Part XV 111 of the
Criminal Code. The appellant then brought an application before Judge Lindsay styled as a demand
for "disclosure and production of records." He sought an order directing disclosure of material
which he contended the Crown was obligated to disclose to him under the criteria established in R.
v. Stinchcombe (1991), 68 C.C.C. (3d) 1 (S.C.C.). After hearing extensive argument, Judge Lindsay
held that he had no jurisdiction to make the order when sitting as a justice conducting a preliminary
inquiry. He said:

| have no jurisdiction to make an order ...

If, during the preliminary inquiry, matters arise on which | determine that
thereis somerelevancy, | can rule on that. If matters arise during the preliminary
that deals with theissue of privilege, | can rule oniit, but failing that, | have no
jurisdiction to dictate to the Crown how the Crown should conduct its case. That
isit.

5 Thepreliminary inquiry did not proceed. Instead, counsel for the appellant brought an
application in the Ontario Court (Gen. Div.) for an order in the nature of mandamus to compel
Judge Lindsay to order the Crown to make the disclosure demanded by the appellant. At the same
time, the appellant brought a motion under s. 24(1) of the Charter seeking an order from a superior
court judge compelling the Crown to provide the disclosure sought by the appellant.t

6 OnJune 25, 1996, Ewaschuk J. dismissed the application for mandamus, holding that Judge
Lindsay had correctly determined that he had no jurisdiction to make the order requested. Ewaschuk
J. did, however, exercise hisoriginal jurisdiction under s. 24(1) of the Charter and ordered that the
Crown provide some of the information referred to in the disclosure demand.?

7 By notice of appeal dated July 15, 1996, the appellant launched this appeal. In the notice of
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appeal the appellant claimed that Ewaschuk J. erred in refusing to issue mandamus and erred in
making only alimited disclosure order under s. 24(1) of the Charter. The appellant also asked this
court to exercise original jurisdiction under s. 24(1) of the Charter and to order the Crown to make
the disclosure requested. In oral argument, counsel pursued only the mandamus claim and formally
abandoned the request that this court exercise any original jurisdiction it might have under s. 24(1)
of the Charter.

1. The nature of the disclosure sought by the appellant.

8 Inhisapplication for adisclosure order brought before Judge Lindsay, the appellant sought
disclosure in relation to some 35 itemized matters. Some of the demands referred to specific
material or information (e.g. the identity of a person described as M.P.). Many of the demands were,
however, general and far-ranging. For example, the defence demanded disclosure in the following
terms:

al disciplinary records, internal discipline records, documentation from
personnel files, including all information pertaining to misconduct activities, of
each police officer and government agent including all U.S. A.T.F. police;

all audio-taped conversations and, if in existence, transcripts of same, and all
records of long-distance telephone calls made by the police.

al information in possession of the Canadian police and/or Crown attorney re:
the credibility of any proposed Crown witnesses, inconsistent statements,
subsequent recantation, any promise of immunity, any mental disorder or
substance abuse problem that the witness may suffer;

al information regarding "Project Gunrunner";

al information involving illicit firearms dealings in the Toronto area;

al police information regarding the newly formed S.I.S. - Firearms Unit;
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9 The appellant also demanded disclosure of notes and materialsin the possession of American
officials and law enforcement agencies. His demands included:

al correspondence made to U.S. Customs regarding this investigation and notes
of al U.S. Customs Personnel involved in this case;

regarding Dick Mairgret: all notes made and all correspondence to the District
Attorney and any other District Attorney involved in this matter;

10 Before Judge Lindsay, Crown counsel took the position that a justice conducting a preliminary
inquiry had no jurisdiction to make the order requested. He also contended that the Crown had
complied with its disclosure obligations. Counsel argued that the material demanded by the
appellant in the notice was irrelevant, or did not exist, or was protected by a public interest or police
informant privilege. He further maintained that some of the demands were so vague that he could
not respond to them in a meaningful way and that others demanded the production of material that
was not in the possession of or under the control of the prosecution.

11 | need not make an item-by-item analysis of the appellant's demand for disclosure. Full
disclosure is fundamental to the right to make full answer and defence. The Crown has both alegal
and ethical obligation to make that disclosure. While the Crown's obligation to make full disclosure
is quite properly stressed, defence counsel also has an obligation to act "responsibly” in the course
of the disclosure process: R. v. Stinchcombe, supra, at p. 12. Some of the items which the appellant
sought produced are clearly beyond the pale of any reasonabl e disclosure demand.

12  Disclosure demands which are no more than "fishing expeditions’, seeking everything short of
the proverbial kitchen sink undermine the good faith and candour which should govern the conduct
of counsel. For example, counsel's demand for "documentation from personnel files' of all
Canadian and American police officersinvolved in the investigation can only be described as
frivolous and abusive. No reasonable person would suggest that personnel records of all police
officersinvolved in a crimina investigation must be turned over to the defence at the outset of a
prosecution. It would be obvious to anyone that the prosecution would resist compliance with such
afar-fetched demand. Disclosure demands like some of those made in this case seem calculated to
create needless controversy and waste valuable resources rather than to assist the accused in making
full answer and defence.

[1l.  The disclosure order made by Ewaschuk J.

13 Thisappea could have been dismissed on anarrow ground. The appellant chose to invoke the
Charter jurisdiction of the superior court by way of an application under s. 24(1). Ewaschuk J.
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regarded this as one of those unusual cases in which he should exercise that jurisdiction and he
made a disclosure order under s. 24(1). Although that order was initially challenged in the
appellant's notice of appeal, that ground was not pursued in argument.2 The order made by
Ewaschuk J. settles the Crown's disclosure obligation at this stage of these proceedings. Even if
Judge Lindsay had jurisdiction to make a disclosure order, he could not exercise that jurisdiction in
the face of an order of a superior court judge made in response to an identical application for
disclosure. On that basis alone, the appeal from the refusal of the mandamus order must be
dismissed.

V. Judge Lindsay's jurisdiction to make the order requested.

14  Although the order of Ewaschuk J. made under s. 24(1) of the Charter necessitates the
dismissal of the appeal from the refusal of the mandamus order, | will address the merits of the
appellant's submission that Judge Lindsay had jurisdiction to make the order requested. That issue
was fully argued and involves a matter of general importance to the profession.

15 The Crown'sdisclosure obligation is firmly established. The Crown must disclose to the
defence all information whether inculpatory or exculpatory under its control, unless the information
isclearly irrelevant or subject to some privilege which justifies the refusal to provide that
information to the defence. Information is relevant for the purposes of the Crown's disclosure
obligation if thereis areasonable possibility that withholding the information will impair the
accused's right to make full answer and defence. Full answer and defence encompasses the right to
meet the case presented by the prosecution, advance a case for the defence, and make informed
decisions on procedura and other matters which affect the conduct of the defence: R. v.
Stinchcombe, supra, at pp. 10-14; R. v. Egger (1993), 82 C.C.C. (3d) 193 at 203-4 (S.C.C.); R. v.
Chaplin (1995), 96 C.C.C. (3d) 225 at 233-234 (S.C.C.).

16 Theaccused'sright to disclosureis a principle of fundamental justice and a component of the
constitutional right to make full answer and defence. Full and timely disclosure by the Crown
enhances both the fairness and the reliability of the trial process. The Crown's failure to meet its
disclosure obligations results in a breach of an accused's rights under s. 7 of the Charter and entitles
the accused to an "appropriate and just” remedy under s. 24(1) of the Charter: R. v. Carosella
(1997), 112 C.C.C. (3d) 289 at 301-306 (S.C.C.).

17 The Crown's obligation to discloseis triggered by arequest for disclosure from counsel for an
accused. Initial disclosure must occur sufficiently before the accused is called upon to elect or plead
S0 as to permit the accused to make an informed decision as to the mode of trial and the appropriate
plea. In aperfect world, initial disclosure would also be complete disclosure. However, asis
recognized in Stinchcombe, supra, at p. 14, the Crown will often be unable to make complete
disclosure at the initial stage of the disclosure process. There will also be rare cases in which the
Crown can properly delay disclosure until an investigation is completed. If full disclosure cannot be
made when initial disclosureis provided, the Crown's obligation to disclose is an ongoing one and
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requires that disclosure be made as it becomes available and be completed as soon as is reasonably
possible. In any event, an accused will not be compelled to elect or plead if the accused has not
received sufficient disclosure to alow the accused to make an informed decision.

18 Thedisclosure process requires that the Crown make the initial determination of what material
is properly subject to disclosure to the defence. In making that determination, the Crown must
exercise the utmost good faith and be guided by the spirit and the letter of Stinchcombe. The
Crown's determination is subject to judicial review. Thetrial judge may exercise that reviewing
authority and, in exceptional cases where the circumstances require, ajudge of the superior court,
may under the authority of s. 24(1) of the Charter, review the adequacy of the disclosure provided
by the Crown: R. v. Stinchcombe, supra, at pp. 11-12; R. v. Laporte (1993), 84 C.C.C. (3d) 343
(Sask. C.A.); R. v. Connell, [1996] O.J. No. 4530, (Ont. Ct. (Gen. Div.)). If the disclosure made by
the Crown does not meet Stinchcombe standards, the court can require the Crown to make the
appropriate disclosure.

19 Counsel for the appellant acknowledges that judicial review of the Crown's disclosure
decisionsis available before the trial judge or by way of an application to the superior court under s.
24(1) of the Charter. He submits that both remedies can cause significant delays and that review by
the trial judge may come too late to protect an accused's right to make full answer and defence.
Counsel submitsthat ajustice presiding over apreliminary inquiry isin the best position to exercise
that reviewing power in atimely and efficient way.

20 Counsel recognizesthat he cannot succeed by showing only that the criminal justice system
would be better served if ajustice conducting a preliminary inquiry could review the Crown's
disclosure decisions. This court cannot determine what powers ajustice should have when
conducting a preliminary inquiry, but must decide what powers Parliament has conferred on a
justice performing that function.

21 A justice conducting a preliminary inquiry has no inherent power and is not a court of
competent jurisdiction for the purposes of s. 24 of the Charter: R. v. Doyle, [1977] 1 S.C.R. 597 at
602; R. v. Dubois (1986), 25 C.C.C. (3d) 221 at 227 (S.C.C.); R. v. Mills, supra, per Mclntyre J. at
pp. 492-93, per LaForest J. at p. 565, per Lamer J. at p. 515; R. v. Seaboyer (1991), 66 C.C.C. (3d)
321 at 411-413 (S.C.C.). Thejustice's powers are limited to the powers expressly granted by the
provisions of Part XV1I1 of the Criminal Code, and any additional powers which flow by necessary
implication from those express powers: R. v. Doyle, supra. Nothing in Part XVII1 of the Criminal
Code expressly gives a justice conducting a preliminary inquiry the power to review the Crown's
disclosure decisions. The appellant's position, therefore, depends on whether that power flows by
necessary implication from a statutory power expressly granted to a justice conducting a
preliminary inquiry.

22 Beforeturning to the statutory provision of Part XVI11 relied on by the appellant, | would
make this observation. Applications challenging the Crown's disclosure decisions are largely, but
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not exclusively, Charter based. Any statutory or common law power a court has to make a
disclosure order is al but subsumed in the broad remedial powers of s. 24(1) of the Charter. The
resolution of disclosure disputesin thetrial court is consistent with the primary role assigned to the
trial court in the determination of constitutional issues which arise in the course of criminal
proceedings. R. v. Seaboyer, supra, at pp. 412-413. If those applications can be brought in the
course of the preliminary inquiry, the risk of prolonged and fragmented preliminary proceedingsis
increased: see R. v. Mills, supra, R. v. Seaboyer, supra. Those concerns speak in favour of a
cautious approach to any claim based on the assertion that additional powers are necessarily
incidental to those expressly granted to ajustice in Part XVIII.

23 The appellant submits that the justice's power to review Crown disclosure is necessarily
implied from the terms of s. 537(1)(i):

537. (1) A justice acting under this Part may

(i)  regulate the course of the inquiry in any way that appearsto him to be
desirable and that is not inconsistent with this Act. [Emphasis added.]

24  Thissection is clearly procedural. It does not define the scope or nature of the Part XV1I1
inquiry, but permits ajustice to "regulate the course of the inquiry." It is one of many procedural
provisions found in Part XV 111, which together make up the "careful and detailed procedural
directions’ referred toin R. v. Doyle, supra, at p. 602. Section 537(1)(i) may be invoked to fill
procedural gaps which arisein the course of an inquiry. The section allows a justice to implement
procedures which are not inconsistent with the Act and will allow the justice to effectively carry out
his or her mandate; R. v. Swystun (1990), 84 Sask. R. 238 at 239 (C.A.). Any particular order
sought under s. 537(1)(i) must be measured against this test.

25 | do not think that the kind of disclosure order sought by the appellant had anything to do with
regulating the course of the preliminary inquiry. Counsel was not asking Judge Lindsay to compel a
witness to testify, to answer questions, or to produce documents for the purpose of
cross-examination of that witness. Counsel had no idea whether any of the material he asked Judge
Lindsay to order produced would ever surface at the preliminary inquiry or have any connection to
any testimony given at the preliminary inquiry. An order compelling the Crown to disclose materia
cannot be equated with aruling asto the admissibility of evidence, the production of documents, or
the compellability of awitness. Those rulings occur in the course of the inquiry and require an
assessment by the justice grounded in the applicable rules of evidence and the specifics of each
situation. Clearly, those rulings regulate the course of the inquiry: R. v. R.(L.) (1995), 100 C.C.C.
(3d) 329 at 336 (Ont. C.A.); R. v. Richards (1997), 115 C.C.C. (3d) 377 at 379-380 (Ont. C.A.).

26  Anaccused'sright to disclosure and the proper limits, if any, imposed on that disclosure arein
no way dependent upon anything which occurs in the course of the preliminary inquiry. The
Crown's disclosure obligations and the court's power to ensure that those obligations are met, exist
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apart from, and are not affected by, the preliminary inquiry process. Re R. and Arviv (1985), 19
C.C.C. (3d) 395 (Ont. C.A.), leave to appeal to S.C.C. refused (1985), 19 C.C.C. (3d) 395. Quite
simply, the preliminary inquiry has nothing to do with a Crown's obligation to make full disclosure
to the defence. Consequently, judicial review of Crown disclosure cannot be seen as a manifestation
of the justice's power to regulate the course of theinquiry.

27 | aso cannot regard review of Crown disclosure decisions as providing any assistance to a
justice in the carrying out of hisor her mandate under Part XV11I of the Criminal Code. The
mandate is set out in s. 535:

535. Where an accused who is charged with an indictable offence is before a justice,
the justice shall, in accordance with this Part, inquire into that charge and any
other indictable offence, in respect of the same transaction, founded on the facts
that are disclosed by the evidence taken in accordance with this Part. [Emphasis
added.]

28  Section 535 contemplates an inquiry into a charge based on evidence led before the justice.
That inquiry is directed to the judicial determination required by s. 548:

548. (1) When al the evidence has been taken by the justice, he shall

(@ if inhisopinion thereis sufficient evidence to put the accused on trial for the
offence charged or any other indictable offence in respect of the same
transaction, order the accused to stand trial; or

(b) discharge the accused, if in his opinion on the whole of the evidence no sufficient
case is made out to put the accused on trial for the offence charged or any other
indictable offence in respect of the same transaction.

29 Theinquiry established by Part XVI1II is acharge screening device: R. v. Tapaquon, [1993] 4
S.C.R. 535 at 545-547. It protects an accused from trial where the Crown is unable to produce
sufficient evidence to warrant the accused's committal for trial. The Supreme Court of Canada has
repeatedly recognized the charge screening function as the purpose underlying the preliminary
inquiry. | will refer to three of those decisions. In R. v. Patterson (1970), 2 C.C.C. (2d) 227 at 230,
Judson J., for the majority, observed:

... The purpose of apreliminary inquiry is clearly defined by the Criminal Code
-- to determine whether there is sufficient evidence to put the accused on trial. It
isnot atrial and should not be allowed to become atridl. ...

30 Similarly, inR. v. Caccamo (1975), 21 C.C.C. (2d) 257 at 275, de Grandpre J., for the
magjority, said:

Itis, of course, now settled law that the sole purpose of the preliminary inquiry is
to satisfy the Magistrate that there is sufficient evidence to put the accused on



Page 10

trial and that, therefore, the Crown has the discretion to present only that
evidence which makes out a primafacie case. ...

31 Findly, inR.v. Dubois, supra, at 227, Estey J., for the majority, observed:

... It has been said numerous times that the objective of holding a preliminary
inquiry is merely to determine whether there is enough evidence against the
accused to justify ordering him to stand trial. It is not intended to determine,
finaly or otherwise, the accused's guilt or innocence. ...

32 These authorities indicate that the justice's mandate is only to inquire into the charge for the
purpose of making the determination referred to in s. 548. Certainly, none of these cases suggest
that ajustice has any supervisory authority over the Crown's overall conduct of the prosecution or
any responsibility to safeguard the accused's right to make full answer and defence at trial.

33 Itisargued, however, that in R. v. Skogman (1984), 13 C.C.C. (3d) 161 at 171-72, the
Supreme Court of Canada recognized that in addition to a charge screening function, the
preliminary inquiry also serves as a means whereby the defence may obtain disclosure of the
Crown's case. This disclosure function was said to be secondary or ancillary to the primary charge
screening function of the preliminary inquiry. Based on Skogman, it is argued that since disclosure
is a purpose underlying the preliminary inquiry, ajustice must, in the course of regulating the
inquiry, have the power to make orders directing that the Crown provide further and better
disclosure.

34 The passagerelied on in Skogman isfound at pp. 171-72:

... The purpose of apreliminary hearing isto protect the accused from a needless,
and indeed, improper, exposure to public trial where the enforcement agency is
not in possession of evidence to warrant the continuation of the process. In
addition, in the course of its development in this country, the preliminary hearing
has become a forum where the accused is afforded an opportunity to discover and
to appreciate the case to be made against him at trial where the requisite evidence
isfound to be present. ...

... The purpose of adducing evidence is to enable the judge to exercise his
jurisdiction by making determinations of fact, applying the law to those facts,
and finally, to exercise his discretion to commit or discharge the accused. ...

35 Itisnoteworthy that the quoted passage from Skogman begins and ends with a reference to
"the purpose” of the preliminary inquiry. That purpose is described in terms which are entirely
consistent with Patterson, Caccamo and Dubois. Between those two references to the purpose of a
preliminary inquiry, Estey J. observes that the nature of the inquiry gives the defence the chance to
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"discover and appreciate” the Crown's case. Herefersto the article of G. Arthur Martin (later Mr.
Justice Martin of this court) where he said:

From the point of view of defence counsel the preliminary hearing has another
aspect. It affords counsel an opportunity of ascertaining the nature and the
strength of the case against his client and it may be likened in that respect to an
Examination for Discovery.*

36 Inthearticle, Mr. Justice Martin describes, at some length, how defence counsel may best use
the opportunity afforded by the preliminary inquiry to cross-examine witnesses and to call witnesses
to gain an appreciation of the strengths and weaknesses of the Crown's case. Mr. Justice Martin
made the same point in a subsequent article:

... | do wish to emphasize, however, that the preliminary hearing gives defence
counsel an opportunity to test the strengths and weaknesses of the Crown's case;
to form a judgment as to the mental make-up or personality of the witnesses; to
discover those parts of the case that are vulnerable to attack at the trial, and also
those areas where he must tread warily.>

37 Inboth articles Mr. Justice Martin is speaking to the techniques available to counsel to assist
in the effective defence of aclient. The process described in both articles and aluded to by Estey J.
in Skogman has nothing to do with a Crown's obligation to make disclosure to the defence.
Disclosure refers to the Crown's constitutional obligation, subject to limited exceptions, to make full
and timely disclosure to the defence of all relevant information in its possession or under its control.
Mr. Justice Martin is referring to the process by which the defence may discover the case for the
Crown at the preliminary inquiry. Discovery involves atesting by the defence of the strengths and
weaknesses of the Crown's case through the questioning of witnesses. Discovery isaforensic tactic
and a means whereby counsel prepares for trial. Unlike disclosure, discovery isnot a
congtitutionally protected right. The Crown has no obligation to afford the defence an opportunity to
discover the Crown's case.

38 Inmy view, Mr. Justice Martin is ssmply making the point that proper preparation for trial

may require that defence counsel take advantage of their statutory right to cross-examine and call
witnesses at the preliminary inquiry so as to gain discovery of the Crown's case. The fact that the
preliminary inquiry may serve the discovery interests of the defence does not alter the purpose of
the preliminary inquiry or the singular nature of the justice's function at a preliminary inquiry. Estey
J. does not describe discovery of the Crown's case as a purpose of the preliminary inquiry, but rather
acknowledges that defence may useit to that end. In my view, discovery is an incidental benefit to
the defence flowing from a process which requires the Crown to establish a case for committal for
trial by means of viva voce evidence at a proceeding in which the defence is given the statutory
right to cross-examine witnesses called by the Crown and to call its own witnesses.

39 No doubt, there is a strong tension between the limited judicial purpose of the preliminary
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inquiry and defence efforts to maximize its value as a discovery vehicle. R. v. O'Connor (1995), 44
C.R. (4th) 1, per L'Heureux-Dubé J., speaking for four members of the majority, at 72-73 (S.C.C.).
It may be that these competing ends cannot be properly served in the same proceeding. Be that as it
may, | can find no connection between the defence entitlement to exercise its power to
cross-examine witnesses and call witnesses to further discovery interests and the claim that ajustice
has the power to review Crown disclosure decisions. Review of Crown disclosure decisionsis not
incidental to ajustice's power to regulate the course of the preliminary inquiry.

40 Inholding that Part XV1II does not give ajustice the power to review Crown disclosure
decisions, | should not be taken as diminishing in any way either the Crown's obligation to provide
timely disclosure or the valuable role that a justice may play in resolving disclosure disputes at an
early point in the proceedings. The Crown must make full disclosure as soon asis reasonably
possible. An accused's decision to have a preliminary inquiry is no excuse for either delaying or
curtailing disclosure: Report of the Attorney General's Advisory Committee on Charge Screening,
Disclosure and Resolution Discussions, G.A. Martin, Chairman (1993), at pp. 171-173.

41 In Stinchcombe, supra, at p. 12, Sopinka J. observed that most disclosure problems could be
resolved by reasonable discussions between counsel conducted in good faith. | share that view. |
would add that in complex cases, like this one, where judicial "pre-trials’ are available in the
Provincial Division those "pre-trials’ afford an excellent opportunity for counsel to solicit the
assistance of ajudge in resolving contentious disclosure issues.® We are fortunate in Ontario to have
ahighly qualified and respected criminal bench in the Provincial Division. The experience and
expertise of those judges can prove invaluable in resolving disclosure disputes in a manner which
ensures compliance with Stinchcombe and avoids unnecessary delay and protracted preliminary
inquiries. Even though judges of the Provincial Division cannot review Crown disclosure decisions
(except where the trial isin the Provincia Division), their views as to what material should be
disclosed should, and no doubt, will carry great weight with Crown counsel.

42 Inrare cases, the Crown will not have provided sufficient disclosure to allow the accused to
make areasonably informed election. If the Crown takes the position that the requested disclosure
will be made, but requests further time to make that disclosure, a justice should adjourn the taking
of the election and allow the Crown areasonable time to fulfil its disclosure obligations. If the time
needed to make proper disclosure isinordinate, any delay in the proceedings will count against the
Crown. If thereis atrue disclosure dispute, that is the Crown refuses to produce material which the
defence claims should be produced and is essential to the making of an informed election, ajustice
may adjourn the taking of the election to allow the accused to seek the appropriate remedy in the
superior court. If it turns out that the Crown has improperly withheld disclosure, any delay caused
by the bringing of that application in the superior court will count against the Crown.

43 Asindicated in the endorsement of May 28, 1997, the appeal is dismissed.

DOHERTY JA.
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WEILER JA. -- | agree.
MOLDAVER JA. -- | agree.

cp/d/alp/DRS/DRS/glhjk

1 Ewaschuk J. also heard a cross motion brought by the Crown and quashed certain
subpoenas issued at the request of the appellant. That motion is not relevant on this appeal .

2 Justice Ewaschuk ordered the Crown to disclose certain telephone records and certain CPIC
information.

3 Thejurisdiction of this court to entertain an appeal from the s. 24(1) order made by
Ewaschuk J. prior to the implementation of the trial is doubtful to say the least: R. v. Mills
(1986), 26 C.C.C. (3d) 481 per MclIntyre J. at pp. 496-97, per La Forest J. at p. 570 (S.C.C.);
Dagenaisv. C.B.C. (1994), 94 C.C.C. (3d) 289 at 302-303 (S.C.C.).

4 G.A. Martin, "Preliminary Hearings', 1955 Specia Lectures of the Law Society of Upper
Canadaat p. 1. Many of Justice Martin's valuable contributions to the criminal law literature
have been collected in G. Arthur Martin: Essays on Aspects of Criminal Practice, JW. Irving
ed. (1997).

5 G.A. Martin "Preparation for Tria" 1969 Specia Lecture Series of the Law Society of
Upper Canada, 221 at 234-35.

6 Pre-trialsin the Provincial Division are now the subject of court rules: Ontario Rules of the
Ontario Court of Justice in Criminal Proceedings, SI/97-133 Ontario Gazette, Part 11,
November 26, 1997. Rule 27.03(2) provides that a pre-trial judge may inquire into the extent
of disclosure made and any further requests for disclosure.
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with murdering dealer he supplied drugs to, alleged another dealer committed murder -- Exclusion
of testimony of alternate suspect and evidence derived fromit not required as remedy for late
disclosure and judge erred in evaluation of probative and prejudicial effect of evidence -- Judge
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derived fromit not required as remedy for late disclosure and judge erred in evaluation of
probative and prejudicial effect of evidence -- Judge failed to instruct on joint participation basis on
which accused's liability could be determined and improperly referred to wrongful convictions and
miscarriages of justice -- Wiretap evidence improperly excluded -- As errorsrelated to central issue
of identity, errors had bearing on verdict.

Criminal Law -- Evidence -- Admissibility -- Prejudicial evidence -- Probative value -- Private
communications -- Witnesses -- Appeal by Crown from acquittal allowed -- Accused, who was
charged with murdering dealer he supplied drugs to, alleged another dealer committed murder --
Exclusion of testimony of alternate suspect and evidence derived fromit not required as remedy for
late disclosure and judge erred in evaluation of probative and prejudicial effect of evidence --
Judge failed to instruct on joint participation basis on which accused's liability could be determined
and improperly referred to wrongful convictions and miscarriages of justice -- Wiretap evidence
improperly excluded -- As errorsrelated to central issue of identity, errors had bearing on verdict.

Appeal by the Crown from the acquittal of the accused on a charge of second degree murder. The
accused was charged with second degree murder in the stabbing death of Christoff. The victim was
adrug dealer who sold cocaine he purchased from the accused. Prior to his death, the victim gave
money to the accused for cocaine, but did not receive the cocaine. After attempts to obtain the
cocaine or his money failed, the victim threatened the accused. Up until the time of the victim's
death, there were frequent cell phone calls between the accused, the victim and Chung, another drug
dealer who supplied the accused. The victim's body was found near Chung's residence. When the
accused was interviewed by police he indicated he was home at al times materia to the murder.
However, the accused's cell phone records contradicted his account of his whereabouts. Chung
denied knowing the victim. Intercepted communications and surveillance of the accused and Chung
showed they had several conversations and met several times after the murder, but revealed no
information identifying the perpetrator of the murder. Police believed Chung was involved in the
murder and obtained a search warrant for his home. During the search, a marijuana grow operation
was found, but nothing was found linking Chung to the murder. The accused wished to advanced
Chung as an alternate suspect and raise the defence of inadequate investigation. On the accused's
pre-trial motion on those issues, Chung initially denied involvement in the killing or knowledge of
the person responsible, but later testified the accused confessed to him. The accused was permitted
to advance Chung as an aternate suspect, raise the defence of inadequate investigation and adduce
evidence supporting his assertions. The Crown was not permitted to call Chung as awitness at trial
or introduce any evidence derived from Chung's disclaimer of responsibility. In addition, the
intercepted private communications were also excluded from evidence. The jury found the accused
not guilty. The Crown sought to appeal the acquittal primarily on the basis the judge erred in
excluding Chung's evidence and other evidence derived from his testimony. In addition, the Crown
alleged the trial judge made errorsin the charge to the jury and in the exclusion of evidence of
intercepted private communications.
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HELD: Appeal allowed. Thetria judge erred in excluding Chung's testimony and evidence derived
from it. Late disclosure, without more, did not violate an accused's right to afair trial and exclusion
of evidence for late disclosure was an extraordinary remedy reserved for cases where an
adjournment was insufficient. Furthermore, the judge erred in his evaluation of the probative value
and prejudicial effect of Chung's evidence. In his assessment of probative value, the tria judge
focused almost exclusively on a portion of Chung's evidence, ignoring other portions which were
relevant and had probative value. In his determination of prejudicial effect, the judge wrongly
concluded the evidence would generate moral and reasoning prejudice and inappropriately
considered the adequacy of the investigation and the unfair surprise from the Crown's failure to call
Chung at the preliminary inquiry and of the police to conduct atimely investigation. In addition, the
judge erred in hisinstructions to the jury. As the inference the accused and Chung jointly
participated in the killing was available on the evidence, the jury should have been told that, if they
were satisfied that both participated in the killing, they could have convicted the accused without
having to decide Chung's precise role. The trial judge erred in repeating references to wrongful
convictions and miscarriages of justice. On the application to exclude the intercepted
communications, the reviewing judge erred in concluding there was no reliable evidence on which
the wiretap authorization could have been granted. The reviewing judge applied the wrong standard
of review, his piecemeal approach to reviewing the material was inappropriate and he failed to
articulate the basis upon which he rested his conclusions. Except for the exclusion of the wiretap
evidence, the errorsrelated to the central issue of the killer's identity and had a bearing on the
verdict. A new trial was required.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. |1, No. 44, Schedule B, s. 7, s.
8, s. 11(d), s. 24(1), s. 24(2)

Criminal Code, R.S.C. 1985, c. C-46, s. 21, s. 21(1)(a), s. 21(1)(b), s. 21(1)(c), s. 21(2), s. 186(1), s.
186(1)(b), s. 676(1)(a)

Appeal From:

On appeal from the acquittal entered by Justice W. Brian Trafford of the Superior Court of Justice,
sitting with ajury, on April 16, 2009.

Counsel:
Alexander Alvaro, for the appellant.

Joseph Wilkinson and Anida Chiodo, for the respondent.
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The judgment of the Court was delivered by

1 D.WATT J.A.:-- Sometimes, a person accused of a crime will point to someone else as the
person who committed it.

2 And sometimes, a person accused of acrime will claim that the police investigation of the
offence that resulted in the charge was serioudly flawed.

3 Both happened here.

4 Kelly Spackman was charged with second degree murder. The Crown alleged that he killed
Alexander Christoff. Spackman contended that another person, Steve Chung, was the killer and that
the police investigation of Chung's involvement was inadequate; the product of "tunnel vision" that
focussed exclusively on Spackman (the respondent).

5 Crown counsel at trial wanted to call Chung as awitness to give the lie to the respondent's
claim that Chung was the killer. Thetrial judge, who had already decided that alternate suspect and
inadequate investigation issues could be advanced before the jury, ruled that the Crown could not
call Chung as awitness or introduce any evidence derived from Chung's disclaimer of
responsibility.

6 Thejury found the respondent not guilty.

7 The Crown appeals the respondent's acquittal. The principal ground of appeal concerns the
exclusion of Chung's evidence and other evidence derived from his testimony. Other grounds assert
errorsin the charge to the jury and in the exclusion of evidence of intercepted private
communications.

8 Thesereasons explain why | have concluded that a combination of errors in the conduct of
these proceedings requires anew trial.

THE BACKGROUND FACTS

9 Itishelpful to begin with abrief overview of the case asit was presented to the jury at trial
leaving detailed elaboration where necessary to the individual grounds of appeal.

ThePrincipals

10 The deceased was adrug dealer who lived in an apartment over a convenience store not far
from the intersection of Y onge Street and Lawrence Avenue in Toronto. His currency was
marijuana although he had expanded into cocaine trafficking in the year before he died. He was
"cautious" in hisillicit dealings, careful in his choice of customers, and in the manner in which he
conducted his business.
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11 Inthethree or four months prior to his death, the respondent became the deceased's supplier of
cocaine.

12 Therespondent was also adrug dealer. He lived in an apartment at 110 Erskine Avenue with
his girlfriend, Tijana Petrovic.

13  Steve Chung, another drug dealer, lived at 326 Dalesford Road, a very short distance from
where the frozen body of the deceased was found by a passerby on March 11, 2005. Chung supplied
cocaine to the respondent in kilogram level quantities.

14  Therespondent and Chung were associates in the cocaine trade. Each had a prior conviction
for large scale distribution of drugs. Chung and the deceased did not deal directly with one another
although they may have met briefly one evening at the Film Lounge, alocal nightclub.

Drug Dealings Between the Respondent and Deceased

15 Theevidence adduced at trial revealed two drug transactions between the respondent as seller
and the deceased as purchaser.

16 Thefirst transaction began at the respondent's apartment. He asked for, and the deceased
provided, $30,000 in cash for akilogram of cocaine. The respondent took the money, left the
apartment, and returned afew minutes later with akilogram of cocaine. The deceased took the
drugs and left the apartment.

17 The deceased agreed to buy another kilogram of cocaine from the respondent. The price was
about the same as the first deal. The deceased turned over the money to the respondent in the same
apartment. The respondent left with the money to get the drugs. A few minutes later, the respondent
returned to the apartment without the drugs or the money the deceased had given him.

18 The deceased expressed concern that he had been "ripped off". The respondent offered to help
the deceased recover the drugs or money.

The Recovery Efforts

19 The deceased and respondent made several "attempts' to recover the drugs or money. The
deceased told afriend that a "Woodbridge guy" had been involved in the drug deal.

20 On February 23, 2005, the deceased and respondent made severa telephone callsin
connection with the failed drug transaction. They left together from the respondent’s apartment and
travelled to Woodbridge, al to no avail. They returned to the respondent's apartment.

The Threat

21 Frustrated by the respondent's failure to refund his money or supply the drugs, the deceased
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told the respondent that unless the cash were returned or the drugs supplied, he (the deceased)
would send some Asian gang members after both the respondent and his girlfriend, or his girlfriend
would be kidnapped.

The Cdll Phone Traffic

22 Between February 24 and March 8, 2005, 63 calls were made between cell phones owned by
the deceased and the respondent. At least one call took place every day. No money or drugs
changed hands.

The Events of March 9, 2005
23 The deceased and respondent exchanged a further 7 cell phone calls on March 9, 2005.

24 The deceased's parents invited him for supper at their home on the evening of March 9, 2005.
Asthey waited for dinner, the deceased answered several calls on his cell phone. Around 7:00 p.m.,
he left his parents home. He said he would be back for supper in 10 minutes. He never returned.

25 The deceased called afriend and asked him to provide backup for a meeting he (the deceased)
was to have with the respondent. The friend declined.

26 Thelast telephone call between the deceased's and respondent's cell phones took place at 7:29
p.m. on March 9, 2005 and lasted seven seconds. The same cell tower handled both phones
indicating that the respondent and deceased were not far apart.

27 At about 7:30 p.m. on March 9, 2005, the deceased entered the convenience store located on
the ground floor of the building where he lived. He was in the store only briefly before he left.

Evening Travels

28 Cadlswere made from or received by the deceased's cell phone between 7:30 and 7:55 p.m. on
March 9, 2005. According to the cell towersrouting the calls, the trier of fact could conclude that
the deceased and the respondent travelled south from the area of the deceased's apartment to the
Gardiner Expressway and west on the Expressway. The deceased spoke to afriend at 7:34 p.m. and
again at 7:55 p.m. He said that he was on his way to meet the "Woodbridge guy" to collect his
money. At 7:55 p.m. the deceased was |ess than three kilometres from the place where his body was
found two days later.

29 From 8:20 p.m. on March 9, 2005 and thereafter, all incoming calls to the deceased's cell
phone went directly to voicemail and were routed through one or both towers with coverage in the
areawhere his body was found.

30 No callswere made from or received by the respondent's cell phone from 7:29 p.m. until 8:08
p.m. on March 9, 2005, when the tower routing information placed him in an area about 1 kilometre
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east of where the deceased's body was found. Similar information placed him near his home at
around 8:37 p.m. on March 9, 2005.

31 A police officer travelled the distance between the location of the deceased's body and the
respondent's residence on Erskine Avenue in 24 minutes between 8:07 and 8:31 p.m. one evening.

32 Anexpertin celular telephone technology explained that two cell towers provided
overlapping coverage in the areain which the deceased's body was found. Overlapping coverage
was not unusual. It was the witness' opinion that the deceased's handset was likely stationary from
8:20 p.m. on March 9, 2005. The changes between the overlapping towers revealed by the incoming
calls that went directly to voicemail were likely due to instantaneous environmental factors, such as
the volume of cellular telephone traffic, or an environmental change such as the movement of a
large vehicle through the area.

33 It wasthe expert's opinion that although the deceased's cell phone could have received text
messages between 8:20 p.m. on March 9, 2005, and when his body was found two days later, no
text messages were sent from the deceased's cell phone during that same time.

The Time and Cause of Death

34 A passerby walking along a pathway discovered the deceased's body early in the afternoon of
March 11, 2005. The body was fully clothed, resting against a chain-link fence near awalkway
about 60 or 70 paces away from 326 Dalesford Road where Chung lived. The deceased's cell phone
and a pager were in his pocket.

35 Noblood trail wasvisible in the area around the body. Investigators found some blood along
the back wall of the building, north of the body, as well as on the deceased's clothing and under his
body. They found a toque and pager clip north of the deceased's body.

36 The deceased died of blood loss caused by 12 sharp force injuries only one of which was
superficial. Two of the wounds were associated with fractures of adjacent ribs indicative of the
application of significant force. Dr. David Chiasson, the forensic pathol ogist who conducted the
post-mortem examination of the deceased, said that the wounds had been caused by a single knife or
knife-like object with a blade 2.5 centimetres wide and 10 to 15 centimetres long, or by more than
one cutting instrument of a similar nature. Dr. Chiasson could not say how many people were
involved in the stabbing.

37 Dr. Chiasson could offer no firm conclusion about the time of the deceased's death. The body
was frozen, a process that takes at least 24 hours, and had rested on its back for an extended time as
was apparent from the post-mortem lividity the doctor saw on the posterior surface of the deceased's
body.

38 No evidence was adduced at trial about where the deceased was killed.
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The Respondent'sVersion

39 Therespondent did not testify at trial. As part of its case, the Crown introduced two
videotaped interviews of the respondent conducted by investigating officers. The accounts provided
in each were relatively consistent, the one with the other, but some of the respondent’s answers were
demonstrably falsein light of other evidence admitted at trial, including telephone records.

40 Therespondent acknowledged that he had known the deceased for about three months through
his girlfriend and had seen him socially during that time. The respondent knew that the deceased
sold "weed" and "stuff like that", as well as cocaine. The respondent had bought "weed" from the
deceased, but was not involved with him in any illegal activities.

41 Therespondent told investigators that he had last seen the deceased on March 8, 2005, but had
spoken to him by telephone while he was at his mother's Mississauga home at around 6:00 or 7:00
p.m. the following day. The respondent was suffering from the flu on March 9, 2005, and went
home around 7:30 p.m. from his mother's place. He stayed at home with his girlfriend the rest of
that night.

42  The respondent denied any other contact with the deceased. He told investigators that he did
not kill the deceased and had no idea who might have done so.

43 Cellular telephone records admitted at trial contradict the respondent's account of his
whereabouts on March 9, 2005, as well as the nature and frequency of his contact with the
deceased.

The Chung Factor

44 At tria, the respondent advanced Chung as an alternate suspect, afellow drug trafficker with
an equivalent motive and commensurate opportunity to kill the deceased whose body was found
about 60 or 70 paces away from where Chung lived. A second feature of the "Chung as killer"
theme pressed by counsdl at trial was an attack on the adequacy of the police investigation that
focussed early on the respondent and, blinded by tunnel vision, never adequately examined the
much more likely killer, Chung.

45 Chung called the respondent twice on March 9, 2005, the last time at 1:50 p.m. Chung's cell
phone was in the vicinity of his home from 3:07 to 8:34 p.m. on March 9, 2005, and later that
evening, at 10:46 and 11:12 p.m. was located in the Woodbridge area north of Toronto.

46 Police canvassed the neighbourhood in which the deceased's body was found over several
daysfollowing its discovery. Chung was interviewed by police and shown a photo of the deceased
whom Chung said he did not recognize.

47  Shortly after the first neighbourhood canvass, on March 17, 2005, the respondent and Chung
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were in contact with each other. That day, surveillance officers saw the respondent remove a
package from the trunk of his car and give it to Chung. For his part, Chung returned a dark brown
square pouch to the respondent. The pair met on several other dates including immediately after
police re-canvassed Chung on May 18, 2005.

48 On June 13, 2005, police searched Chung's home under a warrant issued on the basis of an
information sworn by the lead investigator asserting a belief that Chung may have been "directly or
indirectly involved" in the murder of the deceased. The investigator's sworn belief was grounded on
the close proximity of Chung's residence to the |ocation where the deceased's body was found and
cell phone records that put Chung in the area during the time the police considered the deceased was
killed.

49 During the search of Chung's residence, about three months after the deceased had been killed,
investigators found nothing to link Chung to the killing. They found no traces of blood on the floor
and didn't test any knives for the presence of blood because they didn't expect to find any traces of
blood on them.

50 What investigators did find at Chung's home was a marijuana grow operation, along with
some cocaine and several pills. Chung was charged with production of marijuana as aresult of the
discovery. Five months later, in November 2005, the federal Crown withdrew the charges against
Chung.

51 Policedid not obtain a warrant to search and did not search Chung's vehicle.
THE GROUNDS OF APPEAL

52 Crown counsdl raises four grounds of appeal. One relates to the exclusion of evidence, two to
the judge's charge to the jury, and the fourth to a pre-trial ruling made by another judge setting aside
an authorization to intercept private communications and declaring inadmissible several intercepted
private communications proposed for admission by the Crown.

53 At therisk of inaccurate paraphrase, | would characterize the grounds of appeal in thisway:

i that the trial judge erred in law in excluding the testimony of Chung and
any evidence derived from that testimony proposed by Crown counsel to
rebut the "alternate suspect” defence and claim of inadequate investigation;

ii.  that thetrial judge erred in law in instructing the jury that if they could not
decide whether the respondent or Chung killed the deceased, they must
find the respondent not guilty;

iii.  that the motion judge erred in law in "setting aside” an authorization to
intercept private communications granted under Part V1 of the Criminal
Code, and in excluding several intercepted private communications
tendered for admission by the Crown as evidence; and
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iv. that thetrial judge erred in law in making repeated references to wrongful
convictions and miscarriages of justice in hisfinal instructions to the jury.

Ground #1: The Exclusion of Chung's Evidence

54  Thefirst and principal ground of appeal relates to aruling made by the trial judge at the
conclusion of a pre-trial motion brought by trial counsel for the respondent (not Mr. Wilkinson). In
hisruling, thetria judge:

i permitted counsel for the respondent to raise the "defence" of inadequate
investigation of the alternate suspect Chung;

ii.  permitted counsel for the respondent to adduce evidence supportive of the
assertion that Chung killed the deceased and that the investigation of
Chung's potential involvement was inadequate; and

iii.  excluded the testimony of Chung and any evidence derived therefrom that
the Crown proposed to elicit to rebut the "defences’ of alternate suspect
and inadequate investigation.

55  The appellant does not quarrel with the trial judge's decision that permitted counsel for the
respondent to adduce evidence in support of the "defences" of alternate suspect and inadequate
police investigation. The appellant says that the error liesin the trial judge's refusal to permit the
Crown to respond to the issues admittedly in play at trial with contrary evidence from Chung and
others that would have left the jurors with a more balanced picture to evaluate the legitimacy of the
respondent's claim.

56 To appreciate more fully this ground of appedl, it is necessary to sketch in some further detail
about Chung and the investigation that followed the discovery of the body of the deceased.

The Additional Background
The Early Investigative Steps

57 Chung wasfirst approached by the police within days of the finding of the body of the
deceased. He told them that he had been at a nightclub on the night of March 9, 2005 and had not
returned until 3:00 am. on March 10, 2005. Immediately after he had spoken to police, Chung
called the respondent twice. Chung also contacted the respondent's brother. The respondent called
Chung.

58 On April 27, 2005, ajudge of the Superior Court of Justice granted an authorization to
intercept the private communications of several named persons including both the respondent and
Chung. The supportive affidavit alleged that Chung was directly involved in the killing of the
deceased.
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59 Police spoke to Chung again on May 18, 2005 and showed him a photograph of the deceased.
Chung said he didn't know the person in the photograph. After this canvass, Chung called the
respondent several times and went to his apartment. He also counselled another witness not to speak
to the police about the investigation.

The Search of Chung'sHome

60 Detective Sgt. Saunders swore an information to obtain a warrant to search Chung's residence
on June 13, 2005 (the ITO). The lead investigator alleged that Chung was involved in the killing of
the deceased and that the killing took place at 326 Dalesford where Chung lived.

61 After Chung's arrest on drug charges that arose as aresult of the search of his home on June
13, 2005, Det. Sgt. Saunders approached Chung to ask him some questions about the killing of the
deceased. Chung was not under arrest for the murder, nor considered a suspect. Chung declined the
police request to speak to them about the homicide investigation.

62 The authorization to intercept private communications granted on April 27, 2005, expired on
June 27, 2005. The intercepted calls revealed nothing conclusive about Chung's involvement in the
killing, but nothing said eliminated the possibility that Chung had been directly involved.

63 The respondent was arrested for the murder of the deceased on July 14, 2005. Det. Sgt.
Saunders considered that the investigation of Chung was sufficiently complete that police could
concentrate on the case against the respondent. No further investigation was undertaken in
connection with Chung.

64 Chung left the jurisdiction in late 2005 after the federal Crown had withdrawn the charges laid
in connection with the grow operation found during the search on June 13, 2005.

ThePreliminary Inquiry

65 At the respondent's preliminary inquiry in June, 2006, Chung did not testify. He was not
subpoenaed as awitness. The police had made no effort to locate him. Trial counsel for the
respondent did not discuss Chung's attendance with Crown counsel, nor ask that Chung be made
available to give evidence at the inquiry.

66 During his cross-examination of Det. Sgt. Saunders, trial counsel for the respondent elicited
evidence on two issues that he would later raise at trial:

i. Chung as an aternate suspect; and
ii.  theadeguacy of the police investigation in connection with Chung.

It is areasonable inference that, by the end of the preliminary inquiry, both the lead investigator,
Det. Sgt. Saunders, and Crown counsel knew that, at trial, counsel for the respondent would raise
the adequacy of the police investigation and the involvement of Chung as an alternate suspect as a
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basis upon which the trier of fact would be invited to have a reasonable doubt about the
respondent's guilt.

TheFirst Trial Date

67 InJune 2007, ajudge set January 14, 2008, as the date for the respondent'strial. The case was
not reached on this date.

68 At the end of January, 2008, Crown counsel asked Saunders about Chung's status and
whereabouts. Saunders told the Crown, and the Crown advised the respondent's trial counsel, that
the police did not know Chung's location and hadn't looked for him.

69 In October or November, 2008, the respondent's trial counsel asked the Crown again about
Chung whom he wanted to call as awitness (under subpoena) to establish that, within months of the
killing, Chung had fled the jurisdiction. At the time of the request, the police had done nothing to
locate Chung.

The Second Trial Date

70 Therespondent'strial was rescheduled to begin in early February, 2009. During a pre-hearing
conference conducted the week before the trial was scheduled to begin, the trial judge emphasized
the need to find Chung and bring him to court for the purpose of the respondent's motion to permit
advancement of the alternate suspect and inadequate investigation issues before the jury. Crown
counsel acknowledged that the respondent was entitled to raise the alternate suspect issue, but
opposed the respondent’'s motion as it related to an inadequate investigation.

71  Chung was found in another province the day following a police inquiry of a source suggested
by trial counsel for the respondent.

Chung's Refusal to Cooper ate

72 Counsel for the Crown at trial proposed that a statement be taken from Chung by
investigators, and turned over to defence counsel for cross-examination on the respondent's motion
to raise the inadequate investigation issue. Chung consulted with his own counsel, then made it
clear that he would not provide a statement to police about his activities or connection with the
death of the deceased.

73 Therespondent sought and the trial judge ordered the Crown to disclose what efforts had been
made to find Chung during the course of the investigation since evidence of these efforts was
relevant to the adequacy of the investigation of the alternate suspect.

74 On February 12, 2009, Chung appeared as a witness on the respondent's motion. Trial counsel
for the respondent cross-examined Chung for four days on the motion.
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Chung's Evidence on the Motion

75 Chung testified on the respondent's motion. He denied any involvement in the killing of the
deceased and initially declined any knowledge of the persons responsible.

76  Chung admitted that he had supplied cocaine to the respondent in amounts of between
one-half and one kilogram. He described two specific transactions. He acknowledged that he had
met aman named "Alex" (the first name of the deceased) once at the Film Lounge, alocal
nightclub.

77 At the conclusion of his examination-in-chief by Crown counsel on the motion, Chung
responded to an open-ended question by saying that the respondent had admitted to him (Chung)
that he (the respondent) had stabbed the deceased to death and got rid of the knife at "L akeshore
Harbourfront". Chung provided no further details about the time, place, or circumstances of the
stabbing.

78 Chung explained that the respondent confessed to the killing to provide aform of security for
Chung for adrug deal in which they had been involved that did not turn out as planned. The deal
involved the supply of cocaine to a United States purchaser and paymentsin cash and pills, but the
debt remained unsatisfied. Chung thought he had been set up to take the fall for the killing of the
deceased, since it took place so close to Chung's home, but he continued to keep in contact with the
respondent.

The Ruling of the Trial Judge

79 Thetria judge decided that the respondent was entitled to raise the issue of inadequate police
investigation and to introduce some investigative hearsay evidence in support of that clam. The
judge permitted Crown counsel to introduce relevant investigative hearsay to rebut the respondent’s
claim, but rejected the Crown's request to be permitted to call Chung as awitness and to introduce
other evidence in rebuttal derived from Chung's disclosures.

80 Thetria judge considered three discrete, yet related rules of admissibility in determining
whether to admit or exclude the testimony of Chung as well asits derivatives. He considered
exclusion under:

i the common law, and later constitutionalized rule that authorizes the
exclusion of evidence, the admission of which would render trial
proceedings unfair;

ii.  theremedial authority of s. 24(1) of the Charter that permits exclusion of
evidence as a just and appropriate remedy where introduction of the
evidence would render the trial unfair, and thus offend ss. 7 and 11(d) of
the Charter; and

iii.  the common law discretion to exclude evidence the prejudicial effect of
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which exceeds its probative value.

81 Inhislengthy reasons for judgment, the trial judge emphasized that the duties on the police to
investigate, and on the Crown to prosecute, must be carried out objectively and reflect the exercise
of due diligence to avoid tunnel vision that created the palpable risk of wrongful conviction. The
trial judge found that the police had not exercised due diligence in the investigation of Chung as an
alternate suspect. The investigation of the case was incomplete, the prospect of itstimely
completion unknown, and the prejudice to the defence obvious from the lack of opportunity to
consider and investigate recently disclosed information.

82 Thetria judge considered the probative value of Chung's evidence. Among the factors he
listed in his assessment were these:

i. that Chung admitted lying under oath on the motion;

ii.  that Chung attempted to interfere with the investigation by counselling othersto
mislead the police and by destroying his email messages,

iii.  that Chung was linked to the murder by motive, opportunity, and other
Suspicious circumstances,

iv.  that Chung'stestimony contained several important inconsistencies;

v.  that Chung's testimony was contradicted by other reliable evidence;

vi.  that the manner in which investigators handled Chung after he had been located
sparked concerns about a motive on Chung's part to fabricate allegations;

vii. that parts of Chung's testimony, such as the alleged

confession by the respondent, were inherently unlikely; and

viii. that Chung was awitness of unsavoury character.

83 Thetria judge expressed his conclusion about the probative value of Chung's evidencein this
way:

For these reasons, | am satisfied that Mr. Chung's evidence is of slight probative
value, looking at the anticipated evidence as awhole. It isfragile evidence that is
not confirmed by independent evidence. The reasonable inferences to be drawn
from it are many and varied, some of which are incriminating and some of which
are exculpatory. Thistestimony raises the spectre of a miscarriage of justice,
looking at the anticipated evidence as awhole.

84 Ontheissue of preudicial effect, the trial judge considered that Chung's evidence raised the
prospect of moral and reasoning prejudice and would increase the complexity of the trial through
the proliferation of innumerable factual and legal issues. Court time would be wasted. There was a
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danger of unfair surprise to the defence. And the likelihood of an adjournment to permit the
respondent to investigate and contemplate the effect of the new material would render the
prosecution vulnerable under s. 11(b) of the Charter.

85 Thetrial judge concluded his reasons for exclusion in these terms:

For these reasons, | am satisfied that the just and appropriate remedy isto
exclude the testimony, of Mr. Chung, and all of its derivative evidence, to ensure
the fairness of the defendant's trial and to maintain the integrity of the
administration of justice and the public confidence in it. The tunnel vision of
Inspector Saunders, and others acting under his direction, in this caseis evident
and palpable. To some extent the original Crown Attorneys are implicated in the
tunnel vision and otherwise failed to diligently fulfill their own dutiesto the
administration of justice. See R. v. McNeil, supra. The testimony of Mr. Chung,
only available at thislate stage through the efforts of the Court and the Crown
Attorneys on the record at trial, would, if admitted into evidence, create arisk of
amiscarriage of justice. Its probative valueis dlight and its prejudicial effect is
significant. The ongoing investigation of collateral sources of information
important to an impartial determination of Mr. Chung's credibility compromises
the ability of the defendant to make full answer and defence. The defence is left
in aposition where the evidentiary landscape at trial is shifting, without a
reasonable opportunity to anticipate the dynamics of the trial and develop a
coherent and effective response toit, if oneis available. Further late disclosure
may lead to amistrial, and a waste of judicial resources. Any such mistrial may
lead to a stay of proceedings under s. 11(b) of the Charter, in a case of murder
that should be tried on its merits. In the circumstances of this case, the just and
appropriate remedy is to exclude the testimony of Mr. Chung and the evidence
derived from it.

The Arguments on Appeal

86 For the appellant, Mr. Alvaro takes no issue with the trial judge's determination that the
alternate suspect and inadequate investigation issues were properly in play before thejury. He
acknowledges that appellate courts are bound to accord substantial deference to decisions of trial
judges that involve the exercise of discretion, such as the discretion to exclude relevant, material,
and otherwise admissible evidence. He submits, however, that where, as here, the discretion is
exercised by taking into account factors or principles that are irrelevant, by failing to consider
factors or principles that are relevant, and by failing to give consideration to a remedy short of
complete exclusion, the decision of the trial judge is not entitled to deference and warrants appellate
intervention.

87 Mr. Alvaro saysthat exclusion of evidence is an exceptional remedy when atrial judge
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exercises trial management authority or grants aremedy for failed or late disclosure. Nothing in this
case warranted exclusion on either of these grounds. In asimilar way, outright exclusion cannot be
justified on the basis that receiving the evidence would compromise trial fairness to such an extent
that it would infringe ss. 7 and 11(d) of the Charter. Remedies for Charter infringement under s.
24(1) of the Charter must be just and appropriate in the circumstances of the case and thisis
neither.

88 Mr. Alvaro contends that the trial judge erred in law in his:

i assessment of the probative value of Chung's evidence;

ii.  assessment of the prejudicia effect of Chung's evidence; and

iii.  evaluation of where the balance settled between probative value and
prejudicial effect.

89 Indetermining the probative value of Chung's evidence, Mr. Alvaro argues, the trial judge
erred by failing to take into account that the evidence:

i included a"confession" to murder that described the means by which the
deceased was killed;

ii.  rebutted the position advanced by the respondent that Chung killed the
deceased;

iii.  confirmed other evidence about the lack of prior contact between Chung
and the deceased; and

iv.  showed the nature of the relationship between Chung and the respondent
and thus, to some extent at least, a common motive to kill the deceased.

90 Mr. Alvaro saysfurther that the trial judge erred in his assessment of the prejudicial effect of
Chung's evidence. Contrary to what the trial judge concluded, Chung's evidence did not engender
either reasoning or moral prejudice. Thetrial judge's conclusion that investigators, to some extent
the prosecutors, displayed tunnel vision in failing to fully plumb the involvement of Chung was
likewise not afactor to be taken into account in assessing the prejudicial effect of admitting Chung's
evidence.

91 Inaddition, Mr. Alvaro argues, the trial judge failed to consider any remedy short of exclusion
of the sum of Chung's testimony and evidence derived from it. To the extent each source of

potential exclusion is discretionary, partia exclusion was a viable alternative to which thetrial
judge paid no heed. He could have excluded the alleged confession or evidence of some
post-offence conduct, but permitted Chung to provide details of his whereabouts at the material time
and his denial of involvement in the killing. The failure to consider some |less sweeping exclusion
left the jury with an entirely distorted picture on the alternate suspect issue.

92 For the respondent, Mr. Wilkinson acknowledges that the trial judge made errorsin his
probative value/prejudicial effect analysis. The proposed evidence did not engender either moral or
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reasoning prejudice. But in the end, these erroneous considerations had no impact on the result.
Exclusion of Chung's testimony and its derivatives was a just and appropriate remedy for an
inadequate investigation and late disclosure that breached the respondent's right to make full answer
and defence to the charge. No remedy short of complete exclusion could vindicate this
constitutional infringement.

93 Mr. Wilkinson says, further, that the appellant should be estopped from raising this ground of
appedl, at al events from obtaining a new trial on this basis, because Crown counsel at trial declined
thetrial judge's offer of amistrial that would have permitted the prosecution to reload and
recommence proceedings subject to successful opposition to a motion under s. 11(b) of the Charter.
Crown counsel's decision to decline the offer, a strategic, tactical decision according to Mr.
Wilkinson, forecloses the remedy of anew trial sought here.

94 Intheend, Mr. Wilkinson submits, even if thetrial judge wrongly excluded the evidence and
the Crown is not estopped from seeking a new trial because Crown counsel at trial declined the
offer of amistrial, the verdict would necessarily have been the same. Chung was an unreliable
witness whose tale of a barren, unsolicited confession and the circumstances in which it was made
was incredible. Admitting the evidence would have produced a different script, but the same ending.

The Governing Principles

95 Several principlesinform the decision in connection with this ground of appeal including but
not only the scope of the basis upon which atria judge may exclude relevant, material, and
otherwise admissible evidence on grounds of unfairness, late disclosure, or in accordance with the
cost-benefit analysis described in R. v. Mohan, [1994] 2 S.C.R. 9. There is also the question of
whether what isinvolved hereis aquestion of law alone, cognizable on an appeal by the Crown
under s. 676(1)(a) of the Criminal Code, R.S.C. 1985, c. C-46, and the standard and scope of
appellate review of atrial judge's exercise of the exclusionary discretion.

96 Thetrial judge's decision to permit counsel for the respondent at trial to raise the alternate
suspect and inadequate investigation issues is not challenged here. That said, some discussion of the
principles at work in such casesis of importance in determining whether the ruling on admissibility
reflects error.

The Right of Appeal: A Question of Law Alone

97 In proceedings by indictment, the Crown's right of appeal from an acquittal entered after trial
islimited by the provisions of s. 676(1)(a) of the Criminal Code, to grounds of appeal that involve
guestions of law alone.

98 Therules of admissibility, which comprise the chief work of the law of evidence, are rules of
law and, by nature, primarily exclusionary. Evidence that is relevant and material, but falls foul of
an admissibility rule, is excluded unlessit can gain entry by an exception to the exclusionary rule.
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Decisions on admissibility usually involve questions of law alone, at the very least where the
allegation isthat the admissibility decision was based on wrong lega principles: R. v. J.M.H., 2011
SCC 45, [2011] 3 S.C.R. 197, at para. 29.

Exclusion of Evidenceto Ensure Trial Fairness: The Common Law Rule

99 A tria judge has acommon law authority to exclude relevant and material evidence on the
ground that its admission would render trial proceedings unfair: R. v. Harrer, [1995] 3 S.C.R. 562,
at paras. 21, 23, 41, and 42; R. v. White, [1999] 2 S.C.R. 417, at para. 86. This common law
admissibility rule has achieved constitutional status because of the s. 11(d) Charter guarantee of a
fair hearing: Harrer, at paras. 23-24.

Exclusion of Evidenceto Ensure Trial Fairness: s. 24(1) of the Charter

100 Where evidence proposed for admission at trial has been obtained in a manner that infringed
or denied an accused's constitutional rights or freedoms, the appropriate exclusionary mechanismis
S. 24(2) of the Charter. To invoke s. 24(2) an accused must establish the three requirements of the
subsection which can be briefly described as:

* infringement;
* nexus, and
* effects.

The requirements are cumulative. The standard of proof required is proof on a balance of
probabilities: R. v. Collins, [1987] 1 S.C.R. 265, at pp. 276-277; seeaso R. v. Therens, [1985] 1
S.C.R. 613; and R. v. Strachan, [1988] 2 S.C.R. 980.

101 Where evidence has not been obtained by constitutional infringement, however, s. 24(2) of
the Charter is unavailable as an exclusionary mechanism. Constitutionally obtained evidence may
nonetheless be excluded under the Charter if the introduction of that evidence would render the tria
unfair, and thusinfringe the fair trial rights of an accused guaranteed by ss. 7 and 11(d) of the
Charter. The exclusionary mechanism in such casesiss. 24(1) of the Charter, not s. 24(2): Harrer,
at para. 42; White, at para. 89.

102 Tria fairnessis not the exclusive preserve of those charged with crime. A fair trial isatrid
that appears fair, not only from the perspective of the accused, the person on trial, but also from the
perspective of the community: Harrer, at para. 45; R. v. Bjelland, 2009 SCC 38, [2009] 2 S.C.R.
651, at para. 22. A fair trial isatrial that satisfies the public interest at getting at the truth, but at the
same time preserves basic procedural fairness for the accused: Harrer, at para. 45.; Bjelland, at
para. 22.

103 Theremedy of evidentiary exclusion under s. 24(1) is not for the asking. An accused who
seeks this remedy must establish abreach of hisor her Charter rights: theright to afair tria in
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accordance with ss. 7 and 11(d) of the Charter. The remedy of evidentiary exclusion under s. 24(1),
like any of the panoply of remedies available under the subsection, is subject to the controlling
language of the provision: evidentiary exclusion must be "appropriate and just in the
circumstances”. Evidentiary exclusion isonly available as aremedy under s. 24(1) in those cases
where alessintrusive remedy cannot be fashioned to safeguard the fairness of the trial process and
the integrity of the justice system: Bjelland, at para. 19.

Exclusion of Evidence under the Trial Management Power

104 Trial judges have an expansive, but not unbounded authority to manage the conduct of
criminal trial proceedings to promote the efficient use of court time and to ensure fair treatment of
all partiesinvolved in the proceedings: R. v. Felderhof (2003), 180 C.C.C. (3d) 498 (Ont. C.A.), a
paras. 37 and 57. However, excluding relevant, material, and otherwise admissible evidence under
the trial management power is an unusual exercise of that power. Evidentiary exclusion should be
reserved for casesin which it is plain and obvious that the circumstances require evidentiary
exclusion and that the usual remedies, like a brief adjournment, will not be adequate: R. v. Horan,
2008 ONCA 589, 237 C.C.C. (3d) 514, at para. 33.

Evidentiary Exclusion asa Remedy for Late Disclosure

105 The Crown's obligation to make timely disclosure to an accused of all relevant information in
its possession is well established at common law and now constitutionally entrenched in the right to
make full answer and defence under the Charter: R. v. McNeil, 2009 SCC 3, [2009] 1 S.C.R. 66, at
para. 14. As anecessary corollary to the Crown's disclosure duty under R. v. Sinchcombe, [1991] 3
S.C.R. 326, the police (or other investigating state authority) have an obligation to disclose to the
Crown all material pertaining to itsinvestigation of the accused: McNeil, at para. 15.

106  Under our system of law enforcement, the general duty to investigate allegations of criminal
conduct falls upon the police. The fruits of acriminal investigation, it follows, are gathered by the

police who aso determine, often with the benefit of legal advice from the Crown, whether criminal
charges will belaid. The Crown obtains the fruits of the investigation because of the corollary duty
of police investigators to disclose to the Crown all relevant material in their possession: McNell, at
para. 23.

107 It does not follow from the disclosure obligations imposed upon the Crown, or the correlative
duty imposed upon the police to turn over their fruits of the investigation to the Crown, however,
that an accused is entitled to a particular kind of disclosure or assured of a specific form of
investigation.

108 Thedisclosure obligations of the Crown do not require the production of witnesses for
discovery, for example by calling them as witnesses at a preliminary inquiry: R. v. SJ.L., 2009 SCC
14,[2009] 1 S.C.R. 426, at para. 23; R. v. Khela, [1995] 4 S.C.R. 201, at para. 18. Nor does an
accused have a constitutional right, as an incident of the right to make full answer and defence or
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otherwise, to an adequate police investigation of the crime with which she or heis charged: R. v.
Darwish, 2010 ONCA 124, (2010), 103 O.R. (3d) 561, at para. 29; R. v. Barnes, 2009 ONCA 432,
at para. 1. Further, an accused has no constitutional right to direct the conduct of a police
investigation of which she or he is the target or, through a disguised disclosure demand, conscript
the police to undertake investigatory work for him or her: Darwish, at para. 30; R. v. Schmidt, 2001
BCCA 3,151 C.C.C. (3d) 74 (B.C.C.A.), at para. 19. On the other hand, the police and Crown
should give serious consideration to investigative requests made on behalf of an accused: Darwish,
at para. 30. That said, it isthe prosecutorial authorities, not the defence, that bear the ultimate
responsibility for determining the course of the investigation: Darwish, at para. 30.

109 Thedisclosure right of an accused does not extend so far asto require the police to
investigate potential defences: Darwish, at para. 31. Where, however, material and meritorious
allegations of state misconduct are advanced as a basis for Charter relief in an ongoing criminal
prosecution, a duty to investigate may be imposed: Darwish, at para. 38; seeaso R. v. Ahluwalia
(2000), 149 C.C.C. (3d) 193 (C.A)), &t paras. 70-72.

110 Setting to one side any constitutional impairments that may follow from afailure to
investigate various issues raised by an accused, a concurrent prosecutorial failure to adduce
evidence to rebut a defence otherwise in play at trial, may result in a reasonable doubt about an
accused's guilt.

111 A breach of the Crown's disclosure obligations, without more, does not constitute a breach of
s. 7 of the Charter. To demonstrate constitutional infringement, and thus entitlement to ajust and
appropriate remedy, an accused must show actual prejudice to his or her right to make full answer
and defence resulted from the infringement: R. v. O'Connor, [1995] 4 S.C.R. 411, at para. 74;
Bjelland, at para. 21.

112 Breaches of the Crown's disclosure obligations that amount to a constitutional infringement
do not involve obtaining evidence in an unconstitutional way. As aresult, remedies for these
infringements fall within the compass of s. 24(1) of the Charter, not s. 24(2): Harrer, at paras.
42-43. Remedies under s. 24(1) are flexible and contextual: Bjelland, at para. 18.

113 Exclusion of evidence may be available as aremedy for constitutional infringement under s.
24(1), provided exclusion is "appropriate and just in the circumstances'. Bjelland, at para. 19. As
explained in Bjelland, at para. 24, exclusion of evidence is an exceptional remedy for late
disclosure, confined to cases in which:

i the late disclosure renders the trial process unfair and the unfairness cannot
be remedied through an adjournment and disclosure order; or
ii.  exclusonisnecessary to maintain the integrity of the justice system.

Where atria judge can fashion an appropriate remedy for late disclosure that does not deny an
accused procedural fairness and where admission of the evidence does not otherwise compromise
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the integrity of the criminal justice system, exclusion of evidence will not be an appropriate and just
remedy under s. 24(1): Bjelland, at para. 24.

114  In most cases of late or inadequate disclosure, the focus of the search for an appropriate and
just remedy under s. 24(1) is the remediation of any prejudice suffered by an accused. Safeguarding
the integrity of the criminal justice system is also relevant: Bjelland, at para. 26. Admission of
evidence despite late disclosure may compromise the integrity of the criminal justice system where
an accused isin custody and an adjournment may unduly prolong the proceedings, or where the late
disclosure is the product of deliberate Crown misconduct: Bjelland, at para. 27. On the other hand,
society'sinterest in afair trial that reaches areliable determination of guilt or innocence based on all
the evidence, especially in cases involving serious crimes cannot be ignored: Bjelland, at para. 27.

Exclusion of Evidence under the General Exclusionary Discretion

115 A judge presiding in acriminal trial has a well-established discretion to exclude evidence
that isrelevant, material, and otherwise compliant with the rules of admissibility. This discretion,
rather its exercise, involves a cost-benefit analysis, an inquiry into whether the value of the
proposed evidence to the correct disposal of the litigation isworth its cost to the litigation process:
Mohan, at pp. 20-21. As held in Mohan, at pp. 20-21, atrial judge may exclude evidence in the
exercise of this discretion where:

i the probative value of the evidence is overborne by its prejudicial effect;

ii.  theintroduction of the evidence would involve an inordinate amount of
time not commensurate with its value to the determination of the dispute;
or

iii.  theevidenceis misleading because its effect on the trier of fact, especially
ajury, isdisproportionate to itsreliability as proof.

116 The application of this general exclusionary discretion in any case in which it isinvoked
requires a case-specific factual inquiry. Where the balance being assessed involves probative value
and prejudicial effect, relevant factorsin the assessment of probative value could include the
strength of the evidence, the extent to which the facts the evidence tends to establish are at issue in
the proceedings, and the extent to which the evidence supports the inferences advanced. An
assessment of prejudicial effect may involve considerations like whether the evidence reveals
discreditable conduct not charged in the indictment, confusion of issues, the ability of the accused to
respond to the evidence, whether the evidence is apt to give rise to an inference of guilt through
propensity reasoning, and the efficacy of limiting instructions.

117 In some cases, for example those that involve evidence of extrinsic misconduct, what is
proposed for admission might engender moral prejudice or reasoning prejudice. Moral prejudiceis
the danger of bad personhood: the risk that an accused will be convicted because of the kind of
person the evidence reveals him or her to be, rather than because of what the evidence establishes
that she or he did: R. v. Handy, 2002 SCC 56, [2002] 2 S.C.R. 908, at paras. 31, 100, and 139-142.
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Reasoning prejudice is the danger that ajury might be confused by the multiplicity of incidents
revealed by the evidence and distracted from the core issuesin the case: Handy, at paras. 31, 100,
and 144-146.

118 Where the basis on which the exclusionary discretion isinvoked is a claim that the
prejudicial effect of the evidence exceeds its probative value, the balancing exercise brushes up
uncomfortably close to the jury's function of weighing the evidence. A tria judge, invited to
exercise hisor her exclusionary discretion on this basis, must be careful not to invade the jury’'s
territory. In asimilar way, in assessing the potential prejudicial effect of evidence, atrial judge must
take into account and not underestimate the jury's ability to understand and follow limiting
instructions R. v. Corbett, [1988] 1 S.C.R. 670, at pp. 692-693.

Alternate Suspects and I nadequate I nvestigation

119 Although the appellant takes no issue with the trial judge's ruling that permitted the
respondent to advance Chung as an aternate suspect and to challenge the adequacy of the police
investigation, principally, but not exclusively, asit related to Chung's potentia involvement in the
offence, some features of each "defence" warrant brief discussion.

120 Itisfundamental that if A ischarged with the murder of X, then A isentitled, by way of
defence, to adduce evidence to prove that B, not A, murdered X: R. v. McMillan (1975), 7 O.R. (2d)
750 (C.A)), at p. 757, affirmed, [1977] 2 S.C.R. 824; R. v. Grandinetti, 2005 SCC 5, [2005] 1
S.C.R. 27, a para. 46. The evidence on which an accused relies to demonstrate the involvement of a
third party in the commission of the office with which the accused is charged must be relevant to
and admissible on the material issue of identity: McMillan, at p. 757; Grandinetti, at para. 46.

121 Itisessentia that there be a sufficient connection between the third party and the crime,
otherwise any evidence about the third party would be immaterial. An accused must show that there
is some basis upon which areasonable jury, properly instructed, could acquit based on the claim of
third party authorship: Grandinetti, at paras. 47-48; R. v. Fontaine, 2004 SCC 27,[2004] 1 S.C.R.
702, at para. 70. Absent a sufficient connection, the "defence" of third party authorship lacks an air
of reality and cannot be considered by thetrier of fact: Grandinetti, at para. 48.

122  Where the "defence” of third party authorship isin play at trial, it is open to the Crown, as
with other defences advanced on an accused's behalf, to introduce evidence that rebuts the claim
that athird party committed the offence. The evidence may take various forms and originate in
different sources. The Crown's rebuttal must be relevant to and admissible on this material issue:
see e.g. R v. Mullins-Johnson (1996), 112 C.C.C. (3d) 117 (Ont. C.A.), at pp. 123-124, affirmed,
[1998] 1 S.C.R. 977; R. v. Parsons (1993), 84 C.C.C. (3d) 226 (Ont. C.A.), at p. 238; and McMillan,
at pp. 767-768.

123 The"defence" of inadequate investigation may be related to but can be discrete from aclaim
of third party authorship. The decision by an accused to attack the integrity of the police
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investigation of the offence charged is a permitted, but risky strategy. The risk involved is that, by
invoking the strategy, the accused will make relevant, material, and admissible, evidence that would
never have seen the light of day if tendered by the Crown as part of its case in-chief: R. v. Dhillon
(2002), 166 C.C.C. (3d) 262 (Ont. C.A.), at para. 51; and R. v. Mallory, 2007 ONCA 46, (2007),
217 C.C.C. (3d) 266, at para. 87. Included among the evidence that may be made admissibleis
investigative hearsay, albeit subject to instructions about its limited use: Dhillon, at para. 51,
Mallory, at para. 92; R. v. Sarr, 2000 SCC 40, [2000] 2 S.C.R. 144, at para. 184; and R. v. Van,
2009 SCC 22, [2009] 1 S.C.R. 716, at para. 33. To deny the Crown the right to adduce evidence to
rebut a claim of inadequate investigation, as with the "defence" of third party authorship, would be
to leave an entirely distorted and incompl ete picture with the jury.

The Scope of Appéellate Review

124  To the extent that a ground of appeal has to do with a determination that involves the
exercise of judicial discretion, appellate courts are to accord a significant degree of deference to the
decision made at first instance. For example, a high degree of deference is accorded the decision of
atria judge that balances the probative value of evidence against its prejudicia effect: R. v. B.
(C.R),[1990] 1 S.C.R. 717, at pp. 733-734; Handy, at para. 153; and R. v. Arp, [1998] 3 S.C.R.
339, at para. 42. It is of no moment to the scope of appellate review whether this balancing of
probative value and prejudicial effect takes place in the context of evidence of extrinsic misconduct
tendered as part of the Crown's case in-chief, or, as here, in response to a claim of inadequate
investigation.

125 Similar deferenceis accorded decisions of trial judges about the choice of remedy that is
"appropriate and just”" under s. 24(1) of the Charter. Aswith any discretion, the discretion conferred
by that subsection must be exercised judicialy. Appellate courts are entitled to intervene where the
trial judge has misdirected him or herself, or where the trial judge's decision is so clearly wrong that
it amounts to an injustice: Bjelland, at para. 15; R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297, at
paras. 117-118.

The Principles Applied

126 Before examining the merits of this, the principal ground of appeal, it is helpful to clear away
two related decisions made by the trial judge that are not in issue here.

127 First, the appellant acknowledges, as did counsel for the Crown at trial, that an aternate
suspect issue wasin play in this case. Accordingly, the respondent was entitled to adduce relevant
and admissible evidence that tended to show that Chung killed the deceased.

128 Second, the appellant accepts that the trial judge rightly concluded that an inadequate
investigation issue was also in play here in connection with the investigation of Chung as an
alternate suspect, if not the actual killer. Thus, it was open to the respondent to adduce relevant and
admissible evidence before the jury that tended to show the inadequacy of the police investigation
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of Chung's potential involvement in the killing of the deceased.

129 What the appellant contests is the correctness of the trial judge's ruling that prohibited the
Crown at trial from calling Chung as a witness and adducing evidence derived from Chung's
testimony to rebut evidence adduced by the respondent that tended to show Chung killed the
deceased.

130 For reasonsthat | will develop, | agree with the appellant that the trial judge's ruling reflects
error on thisissue.

131 Inhislengthy pre-trial ruling, the trial judge referred to three rules of admissibility each of
which involves the exercise of judicial discretion:

i exclusion to ensure trial fairness;

ii.  exclusonasaremedy for late disclosure; and

iii.  exclusion of evidence on the basis that its prejudicial effect exceeded its
probative value.

The reasons do not refer, at least in terms, to the authority to exclude evidence under the trial
management power. That authority, and those listed asitems"i" and "ii" above, share common
features, thusit is unnecessary to canvass the availability of the trial management power as an
exclusionary mechanism in this case.

Exclusion to Ensure Trial Fair ness

132 Thefirst basis upon which the trial judge grounded his exclusion of the evidence is expressed
in these terms:

In my view, it isjust and appropriate to exclude the testimony of Mr. Chung, and
any evidence derived from it, to ensure the fairness of the defendant'strial.

133 Thetria judge described several factors that underpinned his conclusion:

i the lack of adiligent and timely investigation of Chung as an alternate
suspect;

ii.  theongoing investigation of the respondent and his contacts with Chung
through the use of "electronic modalities’ and the uncertainty of when the
investigation would be completed;

iii.  thelack of opportunity for the respondent's counsel at trial to consider
recent Crown disclosure; and

iv. thelack of objectivity and unjustifiable disparity in the investigative and
prosecutorial treatment of the respondent and Chung.

134 Thelanguage used and the factors considered by the trial judge in excluding the testimony of
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Chung and its derivatives appear to be an amalgam of two exclusionary rules:

* exclusion to ensure trial fairness, acommon law rule now
congtitutionalized under ss. 7 and 11(d) in the Charter; and

* exclusion as aremedy for failed or late disclosure of information relating
to the investigation of Chung.

Each rule involves the exercise of judicial discretion.

135 | acknowledge at the outset that the scope of appellate review of the exercise of judicial
discretion is narrowly and rightly confined, all the more so when the right of appeal invoked is
limited to aquestion of law aone: R. v. B.(L.) (1997), 35 O.R. (3d) 35 (C.A.), a p. 59. That said, |
am satisfied that the trial judge erred in law in excluding Chung's testimony and evidence derived
from it on this basis. Read as a whole, the reasons on thisissue reflect self-misdirection on the
governing legal principles.

136 Thetria judge did not have the benefit of the guidance provided by the Supreme Court of
Canadain Bjelland when he made his ruling on March 2, 2009. Several principles emerge from
Bjelland that are critical to an assessment of the correctness of the trial judge's ruling.

137 Firdt, afailureto disclose, aswell delayed or late disclosure, without more, does not violate
the right of an accused to afair trial. Asageneral rule, an accused must go further to show actual
prejudice to his or her right to make full answer and defence: Bjelland, at para. 21; O'Connor, at
para. 74. Absent an infringement of the right to make full answer and defence, no infringement of
either s. 7 or s. 11(d) of the Charter has occurred, thus the critical condition precedent to the
operation of s. 24(1) as an exclusionary mechanism remains unsatisfied and access to the remedy s.
24(1) providesis unavailable.

138 Second, evidentiary exclusion is an exceptional remedy for failed or |late disclosure, available
only where the late disclosure renders the trial unfair and cannot be remedied by an adjournment
and disclosure order, or where exclusion is necessary to preserve the integrity of the justice system:
Bjelland, at para. 24.

139 Third, the appropriate focus in most cases of failed or late disclosure is remediation of any
prejudice caused to the accused, as well as safeguarding the integrity of the justice system: Bjelland,
at para. 26. Neither is necessarily secured by evidentiary exclusion.

140 Fourth, in some cases, an adjournment and disclosure order may not be appropriate because
the admission of evidence compromises the integrity of the justice system. Evidentiary exclusion
may be appropriate where the Crown has withheld evidence by deliberate misconduct amounting to
an abuse of process. On the other hand, even in such cases, society'sinterest in afair trial that
reaches areliable determination of an accused's innocence or guilt on all the available evidence
cannot be ignored, especially where the crime charged is serious: Bjelland, at para. 27.
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141 Findly, thefair tria interest is not the exclusive preserve of the accused. A trial must be fair,
not only from the perspective of the accused, but equally from the perspective of society generaly:
Bjelland, at para. 22. A fair trial isatria that satisfies the public interest at getting at the truth, at the
same time preserving basic procedural fairness for the accused: Harrer, at para. 45.

Exclusion asa Remedy for Late Disclosure

142  Thetrial judge appears to have concluded that |ate disclosure, on its own, violated the
respondent's right to afair trial and warranted exclusion of Chung's testimony and any evidence
derived from it. However, following Bjelland and O'Connor, the respondent was also required to
show late disclosure caused actual prejudice to his ability to make full answer and defence:
Bjelland, at para. 21; O'Connor, at para. 74.

143 Thetria judge does not appear to have considered the exceptional nature of evidentiary
exclusion as aremedy for late disclosure. As Bjelland makes clear, evidentiary exclusion is reserved
for those cases in which the usual remedy (an adjournment and disclosure order) would not be
adequate or where exclusion was necessary to maintain the integrity of the justice system. Neither
applied here.

144 Further, the trial judge does not appear to have considered the bilateral nature of the fair trial
interest in concluding that the exclusion of the entirety of Chung's evidence and its derivatives was
just and appropriate in the circumstances. An accused does not have the exclusive right to afair
trial.

145 Thetrial judge does not appear to have considered any evidentiary exclusion short of an
absolute bar of all the evidence from Chung and all the evidence derived from Chung's testimony.
The effect of this ruling was to permit the respondent to raise an alternate suspect defence (" Chung
did it") and adduce evidence about the inadequacies of the police investigation, yet deny the Crown
the opportunity to adduce the evidence of the alternate suspect to rebut the claim he killed the
deceased. Chung's evidence could have been restricted, for example, by excluding evidence of the
respondent's "confession™ with the result that the jury would be better positioned to decide whether
Chung's dleged participation, or the inadequacy of the police investigation, raised areasonable
doubt about the respondent’s guilt. Permitting Chung to give evidence would not have deprived the
respondent of hisright to advance the alternate suspect and inadequate investigation issues before
the jury and to adduce evidence in support of each. Excluding Chung's evidence forced the jury to
make that decision on a distorted and incomplete evidentiary foundation.

146 Thetrial judge appears to have implicitly held that the respondent had a constitutional right
to an adequate investigation of the case against him, including an investigation to determine
whether the offence was committed by Chung.

147 Thetria judge did not have the benefit of the reasons of this court in Darwish according to
which an accused has no free-standing constitutional right to an adequate investigation of the case
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against him. Inadequacies in an investigation may lead to the ultimate failure of the prosecution, to
the specific breach of a Charter right, or to acivil remedy, but, on their own, do not constitute a
denial of the right to make full answer and defence: Darwish, at para. 29.

148 Any error in excluding the evidence of Chung and its derivatives on the ground of trial
fairness, or as aremedy for late disclosure, is beside the point if the trial judge was correct in
excluding the evidence on the ground that its prejudicial effect exceeded its probative value. It isto
that basis of exclusion that | turn next.

Exclusion under General Exclusionary Discretion

149 Thetria judge considered the Chung evidence, as a whole, to be of dlight probative value.
He described it as "fragile" evidence, not confirmed by any independent evidence, which spawned
"many contradictory inferences" and raised "the spectre of the miscarriage of justice”.

150 Inhisanalysisof the prgudicial effect of the Chung evidence, the trial judge referred to:

i the possibility of reasoning and moral prejudice against the respondent;

ii.  theincreased complexity of thetrial;

iii.  the danger of unfair surprise because the Crown failed to call the evidence
at the preliminary inquiry and the police failed to conduct atimely
collateral investigation; and

iv. thelikelihood of an adjournment of trial proceedings and a further delay of
one year before the trial could begin again with a serious risk that
proceedings would be stayed under s. 11(b) of the Charter.

151 Inmy respectful view, thetrial judge's evaluation of the probative value and prejudicial
effect of the Chung evidence as awhole, and his determination that the preponderance of prejudicial
effect over probative value warranted exclusion of the evidence as awhole, constituted legal error.

152  Firdt, in his assessment of the probative value, thetrial judge focussed almost exclusively on
that portion of Chung's testimony in which Chung recounted the purported "confession” of the
respondent to the killing of the deceased. But there was more to Chung's testimony than the
elicitation of the respondent's alleged "confession”. Chung's denial of responsibility and his
explanation of hisactivities at the relevant time had probative value in rebuttal of the respondent’s
claim that Chung was the killer, even if the "confession” part of his evidence were excluded. Put
differently, Chung's testimony and the derivative evidence was relevant and had probative valuein
relation to the alternate suspect defence advanced by the respondent.

153 Second, in his determination of the prejudicial effect of this evidence, the trial judge
considered that the evidence generated moral and reasoning prejudice. Mora prejudice refersto the
stigma of bad personhood. Reasoning prejudice relates to the prospect that the introduction of
evidence will confuse the trier of fact and distract it from an informed consideration of the issues
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raised at trial.

154  Theintroduction of the Chung evidence would neither have created nor enhanced moral or
reasoning prejudice. A substantial body of evidence had already been admitted about the
respondent's activitiesin theillicit drug trade and his association with Chung and the deceased. It
was the respondent who introduced the alternate suspect issue and challenged the adequacy of the
police investigation, especially asit related to Chung. The responsive evidence from Chung would
not have involved anything new or different from what had already been introduced without
objection.

155 Third, whether the police investigation of Chung was inadequate and whether the
investigation of the appellant was a product of "tunnel vision" were not relevant factorsin the cost
benefit analysis required in connection with the probative value and prejudicial effect of the Chung
evidence.

156 Fourth, the "unfair surprise" factor that the trial judge considered in his cost benefit analysis
appears grounded, at least in part, on an adverse inference the trial judge drew from the failure of
the Crown to call Chung at the preliminary inquiry and of the police to conduct atimely collateral
investigation.

157 The Crown was under no obligation to call Chung at the preliminary. The failure to do so can
sponsor no adverse inference, much less be a factor to consider in assessing the probative value or
prejudicial effect of the Chung evidence. The inadequacy of the police investigation was advanced
as a basis upon which the jury may have a reasonable doubt about the adequacy of the Crown's
proof of the respondent's guilt. The admissibility issue that required a decision related to the
probative value/prejudicial effect balance of evidence responsive to the related claims that Chung
was the killer and the police investigation was inadequate. To assign these factors a place of
influence isto confuse arule of admissibility with a substantive "defence".

158 Thetria judge erred in excluding the Chung evidencein its entirety.
Ground #2: The SchellandPaquette Error

159 Thisground of appeal requires consideration of the correctness of ajury instruction about the
basis upon which the respondent's liability was to be determined. The instruction, repeated severa
times, attracted objection from both counsel at trial, but no further elucidation by the trial judge.

160 Some reference to the evidence adduced at trial and the positions advanced by the parties
there is necessary to situate this claim of error in its proper place.

The Evidenceat Trial

161 It was common ground at trial that each of the respondent and Chung had an equivalent
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motive and opportunity to kill the deceased. The parties were also of one mind that each engaged in
conduct after the deceased was killed that could be used as circumstantial evidence of their
involvement init. In the circumstances, the jury could also infer that, rather than single authorship,
the respondent and Chung together killed the deceased.

162 Theforensic pathologist who conducted the post-mortem examination testified that the
deceased had been stabbed 12 times with at |east one sharp object of a particular dimension. The
doctor could not exclude the involvement of more than one knife with similar dimensions, thus
could not confirm the number of stabbers or deny that more than one person could have been
involved in the killing.

163 Evidence admitted at trial could support a finding that Chung and the respondent were
involved in the drug business and frequently communicated with one another. Although the
deceased may have met Chung briefly, there was no evidence of any dealings of substance between
them.

The Positions of the Partiesat Trial

164 At the pre-charge conference, counsel and the trial judge discussed the basis of liability,
more accurately, the modes of participation to be left for the jury's consideration.

165 Tria counsel for the respondent contended that there was no air of reality to support an
instruction on co-principals. The evidence adduced at trial was entirely circumstantial. Each of the
respondent and Chung had motive and opportunity and said and did things afterwards that could
support an inference that one or the other killed the deceased. But the evidence was incapable of
supporting an inference of joint participation.

166 The respondent's counsel at trial agreed that the jury did not need to decide the extent of
Chung's involvement, but rather needed to be satisfied beyond a reasonable doubt only that the
respondent was a principal in the killing. There was no evidence upon which the jury could
conclude that the respondent was an aider or an abettor of Chung, nor was there any evidence that
more than one weapon was involved. Counsel sought an instruction that if the jurors were unable to
decide whether the respondent or Chung killed the deceased, the respondent was entitled to an
acquittal.

167 Thetria Crown sought an instruction that left the respondent’s liability to the jury on the
basis that he was a co-principal with Chung in the killing of the deceased. She also sought an
instruction that permitted the jurors to find the respondent guilty as a principal with Chung as his
helper.

168 Thetria Crown noted that the pathologist could not exclude the involvement of more than
one person in the stabbing of the deceased. The Crown contended that there was evidence of
pre-concert, since both Chung and the respondent were involved in cocaine transactions. Each had
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an equivalent opportunity and motive to kill the deceased and said and did things afterwards that
confirmed their participation in the killing.

169 Thetria Crown expressly disavowed reliance on s. 21(2) of the Criminal Code as a basis of
liability and conceded that there was no air of reality to a submission that the respondent
participated as an aider or abettor.

TheRuling of the Trial Judge

170 Thetria judge refused to instruct the jury that the respondent could be found guilty asa
co-principal. He concluded:

In my view, looking at the evidence as awhole, there is no evidence that the 12
stab wounds were inflicted by more than one person. Therefore, there will be a
charge like Schell and Paquette, and the submissions of counsel will have to be
cast accordingly.

171 Thetria judge directed the trial Crown that, in her closing address, she was to take the
position that only one person stabbed the deceased to death and that person was the respondent.

The ChargetotheJury

172 Inhisfinal instructions to the jury, the trial judge canvassed the the positions of the parties
and reviewed the evidence on which each relied to support their position. In accordance with his
earlier ruling and direction to the trial Crown, the trial judge told the jury that the Crown'’s position
was that the respondent killed the deceased.

173 On at least four separate occasions during his lengthy charge, the trial judge instructed the
jury in these or similar terms:

The identity of Kelly Spackman as the person who killed Alexander Christoff
must be proven beyond a reasonable doubt before a verdict of guilty is proper as
amatter of law against him. In this case, members of the jury, thereisno
evidence that more than one person stabbed Alexander Christoff twelve times.
Thus, you will deliberate on the issue of whether or not the Crown has proven
beyond a reasonable doubt that Kelly Spackman was the person who stabbed
Alexander Christoff twelve times. The mere presence of a person, such as Kelly
Spackman or Mr. Chung, at the scene of a crime does not make a person guilty of
the crime. If, after reasonable and thorough deliberations, you are unable to
determine whether Kelly Spackman or Mr. Chung stabbed Alexander Christoff
twelve times, you must return averdict of 'Not Guilty'. The Crown must prove,
beyond a reasonable doubt that Mr. Chung was not the person who stabbed
Alexander Christoff twelve times.
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The Argument on Appeal

174  For the appellant, Mr. Alvaro says that the excerpted instruction, based on R. v. Schell and
Paquette (1977), 33 C.C.C. (2d) 422 (Ont. C.A.), should not have been given. The instruction
should only be given in cases in which there is no evidence of ajoint venture and the evidence
indicates that one of two persons committed the offence. In those circumstances, and only in those
circumstances, isit correct to instruct the jury that if they cannot determine which of the two
persons committed the offence, they are to find both (or the one on trial) not guilty.

175 Mr. Alvaro submits that the Schell and Paquette instruction is not required, or correct in all
cases in which two persons are said to be the killer. In this case, the Crown's position was that the
respondent killed the deceased. The Crown never suggested that the respondent did so without any
help, only that the respondent was guilty as a principal irrespective of the involvement of Chung.

176 Mr. Alvaro contends that the trial judge's direction to the Crown and the final instructions
forced a reconfiguration of the Crown's position and had the effect of telling the jury to find the
respondent not guilty if they had a reasonable doubt about Chung's involvement in the killing.

177  For the respondent, Mr. Wilkinson acknowledges that, by withdrawing a co-principal basis
of liability from the jury, the trial judge erred. The trial judge was wrong when he decided that a
jury finding that the respondent and Chung were co-principals in the stabbing would be speculative,
incapable of support by reasonable inferences drawn from the evidence adduced at trial. Thetrial
judge appears to have imposed limits on inference-drawing that were inapplicable and appropriate
only to curtail the scope of expert opinion evidence. There was an air of reality to the co-principal’s
basis of liability and it should have been left to the jury.

178 Mr. Wilkinson says that the effect of the jury charge on thisissue was that if the jury had any
doubt about Chung's participation, they were required to find the respondent not guilty unless they
concluded that Chung was simply awitness or assisted the respondent after the killing had occurred.
According to Mr. Wilkinson, the jury should have been told that if they accepted the evidence
implicating both the respondent and Chung, they could convict the respondent without having to
decide Chung's precise conduct.

179  Mr. Wilkinson submits, however, that despite the error in the instruction on the liability of
co-principals, this ground of appeal should fail. The trial judge offered the trial Crown the option of
amistrial at the conclusion of hisjury instructions. The Crown declined to accept thetrial judge's
offer and should be estopped from the remedy of a new trial to advance anew or alternative theory
of liability. In any event, the evidentiary foundation for co-principals' liability barely met the air of
reality test and does not satisfy the standard required for an appeal from an acquittal to succeed.

The Governing Principles

180 A person can become a party to an offence in different ways. He or she may be a principal,
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aid or abet someone else to commit the offence, or join and pursue a common unlawful purpose
with another or others who commit the offence. A person may be a principa aone or along with
another or other persons.

181 Section 21(1)(a) of the Criminal Code governsthe liability of principals. The provision
applies where two or more people "actually commit" an offence and makes both persons
individually liable for that crime. The provision aso applies where two or more persons together
form an intention to commit an offence, are present at its commission, and contribute to it, although
each does not personally commit all the essential elements of the offence. Provided the trier of fact
is satisfied beyond a reasonable doubt that an accused committed all elements of acrime, it is of no
moment whether another person may also have committed it: R. v. Pickton, 2010 SCC 32, [2010] 2
S.C.R. 198, at para. 63.

182 Sometimes, the involvement of a person or persons other than the accused in the
circumstances of the offence may be clear, but the extent of their involvement may be uncertain. In
other cases, uncertainty about the involvement of another may not matter to the liability of the
accused whom thetrier of fact is satisfied committed all the elements of the crime: Pickton, at paras.
62-63.

183 Co-principal liability for concurrent acts of two or more persons often arises in prosecutions
for murder or manslaughter. Two or more people each individually beat or stab the victim. The
victim dies. It may be unclear which attack caused the victim's death as opposed to other injuries.
Legal principle does not require the trier of fact to determine who struck the "fatal blow" for
co-principal liability to attach to each participant. Whether this wound or that, or some combination
of the two, caused the victim to dieis of no concern for co-principal liability, provided both assaults
are found to be a"significant contributing cause”" of death: Pickton, para. 66; R. v. Ball, 2011 BCCA
11, (2011), 267 C.C.C. (3d) 532, at para. 28.

184 Where evidence admitted at trial properly supports an alternate mode of participation under
s. 21 of the Criminal Code, an instruction on that provision should be l€eft to the jury, even though
the identity of the other participant or participants is unknown, and even though the precise part
played by each may be uncertain: Pickton, at para. 58. In these cases, the jury need not be
unanimous on the nature of an accused's participation in an offence, provided all are satisfied that
the accused committed the offence in one way or another: Pickton, at para. 58; R. v. Thatcher,
[1987] 1 S.C.R. 652, page 694.

185 In prosecutions of asingle accused in which the evidence provides an air of reality for a
submission that more than one person was involved, atrial judge may instruct the jury about modes
of participation other than sole principal even though the identity of the other participants may be
unknown and the precise part played by each maybe uncertain: R. v. Sparrow (1979), 51 C.C.C.
(2d) 443 (Ont. C.A.), at pp. 457-458; R. v. Isaac, [1984] 1 S.C.R. 74, at p. 81. On the other hand,
where the evidence failsto provide an air of reality to the claim of another's involvement, an
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alternative mode of participation should not be left for the jury's consideration: Sparrow at p. 458.

186 In Schell and Paquette, the deceased, a child of three, died as aresult of a subdural
haematoma that destroyed the vital centres of her brain. The usual causes of the kind of injury
suffered by the deceased were one or more blows to the head involving the application of
considerable force, or aviolent shaking of the head. There was no direct evidence about how the
fatal injury had been inflicted. The deceased had also suffered a number of other injuries over an
extended period of time but none contributed to her death. Schell and Paguette were the only
persons who had custody and control over the deceased at the material time. Each had mistreated
the deceased on earlier occasions. Schell denied killing the deceased. Paquette did not testify.

187 Thetrial judge did not instruct the jury on s. 21(2) of the Criminal Code and mentioned ss.
21(1)(b) and (c), but pointed out that there was no evidence of aiding or of abetting. It wasin those
circumstances that Zuber J.A., on behalf of the court, concluded that the jury should have been
instructed that they should convict one or the other and, if they could not decide which, should
acquit both: Schell and Paquette, at p. 428.

The Principles Applied

188 The parties agree that the trial judge erred in including in his charge the instruction that
forms the subject matter of this ground of appeal, but they differ about the impact of the error on the
jury'sverdict of acquittal. | will explain why | agree with the parties that the impugned instruction
should not have been included in the jury charge in the circumstances of this case.

189 Inthiscase, the respondent and Chung were involved together in the supply of controlled
substances. The deceased was a purchaser, who was out about $30,000 that he paid the respondent
in advance for drugs that the respondent failed to deliver. The deceased had made some threats to
the respondent about what might happen if either the drugs or arefund of the purchase price was not
forthcoming.

190 Chung and the respondent were both in the immediate vicinity of where the deceased's body
was found at about the time the deceased was killed. Their subsequent conduct and repeated contact
confirmed the closeness of their relationship. Evidence of their common motive, equivalent
opportunity, and subsequent association left open an inference of a common venture.

191 Thetria judge's conclusion that the cumulative effect of the evidence could not sustain an
inference that the respondent and Chung were co-principalsin the killing rests, in part at least, on
his determination that the opinion evidence of the forensic pathologist excluded participation by
more than one person in the killing. This determination, in turn, originatesin either a
misapprehension of the evidence of the pathologist, or a misapplication of the principles governing
the admissibility of expert opinion evidence to the determination of whether the evidence, asa
whole, could support an inference that more than one principa was involved in the killing.
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192 Theforensic pathologist could not exclude the involvement of two knives or other cutting
instruments of similar dimensions. The wound dimensions could not be definitive on the issue. Nor
could the pathologist say how many persons were involved in the stabbing. Speculation is no more
the province of an expert than it is of any other witness.

193 On the other hand, whether thereis an air of reality to submit a mode of participation to the
jury for their consideration is afunction of the cumulative effect of the evidence and the availability
of the essential inference as one of the field of inferences available on the evidence as awhole.

194 Theavailability of an inference of joint participation distinguishes this case from Schell and
Paguette and, as the parties agree, renders the instruction required there inappropriate here. The jury
should have been told that if they were satisfied that both participated in the killing of the deceased,
they could convict the respondent, without having to decide Chung's precise role, as long as they
were satisfied that the respondent’s participation satisfied the essential el ements of the offence
charged: Pickton, at para. 63.

195 Intheresult, the misdirection left the respondent's liability to be determined on a basis that
excluded a mode of participation available on the evidence. | will examine the impact of this
misdirection after my discussion of the remaining grounds of appeal.

Ground #3: Exclusion of I ntercepted Private Communication as Evidence

196 Thisground of appeal challenges aruling made by another judge ("the reviewing judge™)
who heard and decided an application that invoked the decision in R. v. Garofoli, [1990] 2 S.C.R.
1421 in connection with an authorization to intercept private communications. As aresult of the
motion judge's decision, several intercepted private communications that the Crown proposed to
introduce at trial were ruled inadmissible because of aviolation of s. 8 of the Charter.

197 Some additional background is necessary to permit an adequate examination of this ground
of appeal.

The Background

198 At trial, the Crown proposed to adduce evidence of 16 intercepted private communications.
Nine calls were offered to demonstrate the relationship between the respondent and Chung, an
association that involved the supply of drugs to others. Seven calls were tendered to establish things
done and said by the respondent after the killing of the deceased.

199 Counsel for the respondent at trial contended that the supportive affidavit of Det. Sgt.
Saunders failed to satisfy the investigative necessity requirement in s. 186(1)(b) of the Criminal
Code and was deliberately misleading in its claim that potential witnesses would not co-operatein
providing information to investigators for fear of reprisal. Trial counsel also argued that the
authorizing judge erred in relying on unsworn answers provided by the affiant during the ex parte
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application in satisfaction of the statutory conditions precedent to be met before authorization may
be given.

The Supportive Affidavit

200 The affidavit filed in support of the application for the authorization identified both the
respondent and Chung, among others, as " Primary Persons of Interest" and sought authority to
intercept their private communications, along with those of other known and unknown persons, in
respect of the offence of first degree murder and related preliminary and consequential offences.

201 The affidavit recites the various orders requested, provides an overview of the investigation,
then continues with a detailed, 160-page History and Chronology of the Investigation that describes
what investigators had done and found out during the six-week period after the deceased's body was
found.

202 Inthefinal 30 pages of the affidavit, Det. Sgt. Saunders summarized the grounds for his
belief that interception of the private communications of the named objects, including the
respondent and Chung, would assist in the investigation by providing evidence of the listed
offences. The officer then described the other investigative techniques that had been tried and failed
or were unlikely to succeed. Among the other investigative techniques described are these:

i. informants/Crime Stoppers tips;

ii.  undercover officers;

iii.  search warrants/production orders,
iv. dialed number recorders,

V. surveillance;

vi.  canvass and search of crime scene;
vii.  tracking warrant;

viii. interviews;

ix. forensics;

X.  photographic line ups; and

Xi.  public appeal.

For each technique, the affiant explained briefly why it had not been tried or, if tried, why it had
failed to provide evidence that tended to show where the deceased was killed and who killed him.

The Endorsement of the Authorizing Judge

203 Theauthorizing judge, who was neither the reviewing judge nor thetrial judge, released an
endorsement in which he recorded his findings under s. 186(1) of the Criminal Code. In connection
with the investigative necessity requirement, the authorizing judge concluded:

[3] | am also satisfied that the second ground of investigative necessity set out in
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section 186 existsin this case. Specifically, | am satisfied that other investigative
procedures have been tried and have failed to garner the evidence necessary for a
successful prosecution and, as well, that those other investigative procedures are
unlikely to succeed in producing such evidence. As| have already mentioned,
other investigative procedures have been employed in this case and have yielded
some results. Indeed, they may still produce further results. However, the
evidence filed makesit clear that those investigative procedures by themselves
will not succeed in obtaining the required evidence to pursue charges with any
reasonabl e chance of success. Part of this reality arises from the apparent
reluctance of individuals with knowledge to come forward with information
given their concern asto possible retaliation against any witnesses. Some of these
individuals may also be reluctant to come forward given they themselves may
have been involved in criminal activity, namely, the sale and or use of illegal
drugs. Theinvestigation is further complicated by the lack of certainty regarding
the actual scene of the crime, which is believed to be different from the scene
where the body of Mr. Christoff was found, the [consequent] lack of direct
forensic evidence and the lack of any known eyewitnesses to the actual event.

[4] The offence which is being investigated is the most serious of offences. The
problems facing the investigation, taken with the affidavit material detailing the
results of the investigation to date, establishes to my satisfaction the requirement
of investigative necessity and also establishes that there is no other reasonable
aternative method of successfully investigating these particular crimes - see R. v.
Araujo, [2000] 2 S.C.R. 992.

The Reasons of the Reviewing Judge

204  Thereviewing judge set aside the authorization on the basis that the supportive affidavit
failed to establish the investigative necessity requirement in s. 186(1)(b). He also excluded the
intercepted private communications that Crown counsel proposed to adduce in evidence. This
exclusion was based on s. 24(2) of the Charter because the interception process had offended s. 8.

205 Thereviewing judge identified severa deficienciesin the police investigation and in the
affiant's explanation for the failure of other investigative procedures to yield evidence about who
killed the deceased. The deficiencies included:

i the failure of police to search the respondent's vehicle on March 15, 2005,
within aweek of discovery of the deceased's body, despite the respondent’s
consent to the search;

ii.  theunexplained failure of police to investigate several witnesses with
material information to provide;
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iii.  the affiant's conclusory assertions, unsupported by any specific allegations,
that fears of reprisal on the part of some members of the drug culture
rendered their accounts incomplete and unhelpful;

iv. theaffiant's conclusory assertions that persons with knowledge of material
circumstances declined to provide that information because of their
affections for some of the principals; and

v. theaffiant's unsupported and conclusory statements about the reluctance of
those with criminal antecedents to co-operate with investigators.

206 Intheend, the reviewing judge concluded that the affidavit had failed to satisfy the
investigative necessity requirement for two reasons:

[85] For the foregoing reasons, | find that the requirement of investigative
necessity was not made out due to the failure of the police to interview, at the
very least, Messrs. Pistore, Chu, Powell and Seraphim. Additionally, | am
troubled by the failure of the police to accept Mr. Spackman's offer to search his
car. But | rgject the other arguments advanced by Mr. Lacy as reasonsto find that
the requirement of investigative necessity was not satisfied.

207 Thereviewing judge added some comments about the affiant's motivation:

[86] The gravity of the failureto interview is exacerbated by the fact that D. Sgt.
Saunders made assertions that were unsupportable on the evidence. At best, he
was reckless with the truth; at worst, he made these comments in order to mislead
the authorizing Justice.

[87] In short, | accept Mr. Lacy's submission that, in seeking the Part V1
authorization, D. Sgt. Saunders was motivated not by investigative necessity but
rather by investigative efficacy. In cross-examination at the preliminary inquiry
on October 3, 2006, D. Sgt. Saunders indicated a marked preference for wiretaps
over interviews:

Weéll, throughout the past history and in other cases where | have dealt with
circumstances along those lines | find that whenever people are talking over the
telephone to one another versus interviews that they provide the police before to
be more truthful and in fact that is exactly what did come to surface as aresult of
that particular interpretations [sic]. [Emphasis added.]

While not entirely clear, it appears that the reference to "circumstances along
those lines’ refers to situations where D. Sgt. Saunders thought that witnesses
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were being less than truthful with the police.

208 Thereviewing judge rejected the submission advanced by the respondent’'s counsel at trial
that the authorization was a so vitiated because the authorizing judge had relied upon unsworn
answers provided by the affiant when he appeared before the authorizing judge. The reviewing
judge was satisfied that the unsworn answers provided by the affiant repeated information contained
in the affidavit itself.

209 Thereviewing judge expressed his conclusions for setting aside the authorization in these
terms:

[96] D. Sgt. Saunder's opinion that the requirement of investigative necessity
under s. 186 of the Code was met in the circumstances of the case lacked an
adequate factual basis. Indeed, for the reasons outlined above, his
unsubstantiated, misleading claims about potential witnesses' fear of reprisal
constituted, at best, areckless disregard for the truth, if not an outright fraud.
Moreover, there can be no question that these claims influenced the authorizing
Justice's determination that the condition precedent of investigative necessity had
been satisfied. Indeed, paragraph 3 of his endorsement makesit clear that this
was the principal reason he concluded that further interviews would not obtain
"the required evidence to pursue charges with any reasonable chance of success.”

[97] Given the nature of these misrepresentations and the role they played in the
authorizing Justice's decision, it cannot be said that, in their absence, the
authorization would nonethel ess have been given. Consequently, the
authorization of April 27, 2005 is set aside.

The Argumentson Appeal

210 For the appellant, Mr. Alvaro acknowledges that, as he began his reasons, the reviewing
judge correctly stated the test to be applied. But in the end, Mr. Alvaro says, the reviewing judge
erred in the application of the test.

211 Mr. Alvaro submits that the critical component here was the requirement of investigative
necessity. The issue for the reviewing judge to decide was whether, on the record before the
authorizing judge, as amplified on the review, there was reliable information on the basis of which
the authorizing judge could conclude that there were no other reasonable investigative alternatives
to authorize interceptions in the circumstances of the criminal inquiry. Investigators were not
required to exhaust every other potential form of investigation. What happened here is that the
reviewing judge engaged in a microscopic dissection of the investigation, an exercise that he was
not entitled to pursue.
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212  Mr. Alvaro saysthat the reviewing judge exceeded his authority by weighing and
reconsidering de novo the evidence before the authorizing judge as amplified on the review. The
reviewing judge discounted the fears of reprisal expressed by some on police interview, despite
evidence to the contrary, as well the unwillingness of those involved in criminal conduct to
co-operate with investigators. The reviewing judge failed to consider the contents of the affidavit as
awhole and drew unsubstantiated inferences about the affiant's state of mind.

213  For the respondent, Mr. Wilkinson submits that the reviewing judge did not err in his
application of the test on review, but, even if he did make a mistake, it all comes to naught in the
circumstances of this case.

214 Mr. Wilkinson reminds us that we are to accord deference to the decision of the reviewing
judge, just as he was to accord deference to the conclusions of the authorizing judge. The reviewing
judge was well within his authority to find, and did find on the evidence before him, that there was
no evidence on the basis of which the authorizing judge could have found that the test of
investigative necessity had been met. Investigative expediency is not investigative necessity. The
flaws identified by the reviewing judge were fatal to adisplay of investigative necessity. The
conclusory statements of the affiant about the efficacy of other investigative procedures were at
once inadequate and misleading.

215 Mr. Wilkinson says that thisis a case of no harm, no foul, even if the reviewing judge was
wrong. The substance of much of what the intercepted private communications were offered to
prove was contained in an Agreed Statement of Factsfiled at trial and what remained could have
been established by calling as witnesses at trial (if available) those whose calls were intercepted to
give viva voce evidence of what was said. The Crown failed to do so and sought to re-open its case
too late in the proceedings to warrant reception of the evidence.

The Governing Principles
216 The principlesthat govern our determination of this ground of appeal are not in controversy.

217 Theinvestigative necessity requirement enacted by s. 186(1)(b) of the Criminal Codeis
established if the supportive affidavit demonstrates that, practically speaking, no other reasonable
alternative method of investigation is available, in the circumstances of the particular criminal
inquiry: R. v. Araujo, 2000 SCC 65, [2000] 2 S.C.R. No. 992, at para. 29. The requirement must be
interpreted in a practical common sense fashion. Judges may issue authorizations under s. 186(1) of
the Criminal Code even when police have not pursued all other investigative techniques: Araujo, at
para. 33.

218 A variety of grounds may afford an authorizing judge a basis to conclude that normal
investigative techniques are unlikely to succeed, among them, a demonstration that the techniques
would not reveal key information or are ineffective against the group under investigation: Araujo, at
para. 33.
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219 Thereviewing judge does not substitute his or her view for that of the authorizing judge. The
review is not a hearing de novo of the application for authorization. If, based on the record before
the authorizing judge, as amplified on the review, the reviewing judge concludes that the
authorizing judge could have granted the authorization, then the reviewing judge is not entitled to
interfere: Garofali, at p. 1452. On the review, the existence of fraud, non-disclosure, misleading
evidence, and new evidence are relevant, but only to determine whether there remains any reliable
evidence that might reasonably be believed on the basis of which the authorizing judge could have
granted the order: Garofoli, at p. 1452; Araujo, at para. 54; R. v. Pires; R. v. Lising, 2005 SCC 66,
[2005] 3 S.C.R. 343, at para. 30.

220 Appellate review of decisions of reviewing judges also involves deference to the findings of
fact of the reviewing judge in his or her assessment of the original record as amplified on review: R.
v. Grant (1998), 132 C.C.C. (3d) 531, at p. 540; and R. v. Agensys International Inc. (2004), 71
O.R. (3d) 515 (C.A)), at para. 30. An appellate court ought not to interfere with the findings of the
reviewing judge absent an error of law, a misapprehension of the evidence, or afailure to consider
relevant evidence: Grant, at p. 540; Agensys International Inc., at para. 30.

ThePrinciples Applied

221  Asl will explain, | would give effect to this ground of appeal. The reviewing judge erred in
concluding that, on the record before the authorizing judge, as amplified on review, there was no
reliable evidence that might reasonably be believed on the basis of which the authorizing judge
could have granted the authorization.

222  First, despite his statement of the proper standard of review at the outset of his reasons, the
balance of the reviewing judge's reasons, read as awhole, betrays the proper application of this
standard. What appears, rather, is a de novo review, on an item-by-item basis, of each investigative
procedure undertaken and a critique of the investigating officer's conclusions about its efficacy. It is
not the role of the reviewing judge to micromanage homicide investigations.

223  Second, the piecemeal approach followed by the reviewing judge isincompatible with his
obligation to review the affidavit material as awhole, and to acknowledge the authority of the
authorizing judge to draw reasonable inferences from the contents of the supportive affidavit.

224  Third, the reviewing judge failed to articulate the basis upon which he rested his conclusions
about the state of mind, purposefulness, and lack of understanding of the authorization process
demonstrated by the affiant: R. v. Ebanks, 2009 ONCA 851, 97 O.R. (3d) 721, at paras. 37 and 42.

225 Fourth, the reviewing judge seems to have lost sight of the common sense redlity of the
specific criminal inquiry in which investigators were engaged. A drug dealer, pressing othersfor a
return of funds advanced or delivery of drugs purchased, was stabbed to death, his body dumped in
the snow. No murder scene. No eyewitnesses. No weapon. A group of buyers, sellers and others
disinclined to offer assistance.
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226 Finaly, in stating his conclusion on the validity of the authorization, the trial judge misstated
the standard of review:

[97] Given the nature of these misrepresentations and the role they played in the
authorizing Justice's decision, it cannot be said that, in their absence, the
authorization would nonethel ess have been given. Consequently, the
authorization of April 27, 2005 is set aside. [Emphasis added.]

The relevant standard is whether, based on the record before the authorizing judge, as amplified on
the review, the authorization could have been granted, not whether it would have been granted:
Garofoli, at p. 1452.

Ground #4: The Referencesto Wrongful Convictions and Miscarriages of Justice

227 Thefinal ground of appeal relatesto severa referencesin the charge to the jury to wrongful
convictions and the potential for miscarriages of justice. A brief reference to the closing address of
trial counsel for the respondent and the charge to the jury will set this claim of error inits
appropriate context.

The Address of Defence Counsdl

228 Tria counsel for the respondent referred to the dangers of wrongful convictions and the
history of miscarriages of justice in Canada. These references were linked to submissions about the
inadequacies of the police investigation of those responsible for the killing of the deceased and the
"tunnel vision" of the investigators.

229 Inhisclosing address, trial counsel for the respondent did not mention the names of any
persons wrongly convicted or the victims of miscarriages of justice.

The Trial Judge'sCharge

230 Thefinal instructions of thetrial judge contain repeated references to wrongful convictions
and miscarriages of justice. The first reference appearsin an early portion of the instructions
explaining the meaning to be assigned to the standard of proof:

Lastly, let me comment on the miscarriages of justice that have recently occurred
in Canada during the prosecutions of Guy Paul Morin, Donald Marshall, David
Milgaard and others. Y ou are required by your oath of office to consider the
evidence in this case, the submissions of counsel and my instructionsto you. If,
after diligently doing so, you are satisfied beyond a reasonable doubt of the guilt
of the defendant you must return a verdict of guilty against him. To decline to
return averdict of guilty if you are satisfied beyond a reasonable doubt of the
guilt of the defendant because of the miscarriages of justice in other cases would
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be an improper step on your part. However, errors can be made in the
administration of criminal justice that lead to the conviction of innocent persons.
Our recent history includes a number of such errors. There can be no greater
human tragedy than the conviction of the innocent. Do not let these other cases
affect your interpretation of the principles of reasonable doubt but be cautious,
very cautious, in your application of them to this case.

The jury was provided with awritten copy of the entire charge for their use during deliberations.

231 Thetria judge repeated these references to wrongful convictions and miscarriages of justice
in his discussion of the position of the defence, which included about 40 pages reviewing "the
defence” of inadequate investigation. A later portion of hisinstructionsis entitled The History of
Miscarriages of Justice.

232 Counsdl for the Crown at trial did not object to the charge to the jury on this ground.
The Arguments on Appeal

233 For the appellant, Mr. Alvaro says that the repeated references in the final instructions to
wrongful convictions and miscarriages of justice reflects error in much the same way that similar
references in the closing addresses of defence counsel have attracted appellate disapproval. In jury
instructions, these references reflect error in much the same way that instructions about the "timid
juror™ introduce inappropriate considerations into the deliberation process.

234  For the respondent, Mr. Wilkinson prefers to characterize the instructions as nothing beyond
fair comment about a very weak prosecution case. What was said properly focussed on the
inadequacies of the investigation and the acknowledged dangers associated with tunnel vision. What
was said amounted to little more than an instruction that jurors were to approach the evidence with
caution.

The Governing Principles

235 No parade of precedent need be marshalled to support the authority of atrial judge to
comment in final jury instructions about the weight to be assigned to various items of evidence and
even factual conclusions. The standard to be applied where factua comments are challenged on
appeal as beyond what is permitted is somewhat elusive: R. v. Ruddick (1980), 57 C.C.C. (2d) 421
(Ont. C.A), at pp. 435-436; and R. v. Yanover (1985), 20 C.C.C. (3d) 300 (Ont. C.A.), at p. 319.

236 The undoubted authority of atrial judge to express his or her views on factual issues,
including but not only the credibility of witnesses, is not unconfined. The language used must not
leave the jury to think that they must find the facts in synch with the manner indicated by the judge:
Ruddick, at p. 435; Yanover, at p. 319. Further, the charge, read as a whole, must not deprive an
accused of the fair presentation of his or her case to the jury: Ruddick, at p. 435; Yanover, at p. 319.
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237  An appellate court may intervene where the opinion expressed by the trial judgeisfar
stronger than the circumstances warrant, or where the judge has expressed his or her opinion so
strongly that thereis alikelihood of the jury being overawed by the opinion, despite instructions
that jurors are not bound by the judge's opinions. Yanover, at p. 320.

238 When reference is made to wrongful convictions and miscarriages of justicein the closing
addresses of defence counsel, the decisionin R. v. Horan, 2008 ONCA 589, 237 C.C.C. (3d) 514
offers valuabl e assistance about the boundary between the permissible and the forbidden. Reference
to a"parade of wrongful convictions' risksinviting jurors not to convict, despite the absence of a
reasonable doubt, because of a possibility, not based on the evidence or lack of evidence, that the
accused might later be found to have been innocent: Horan, at para. 67. This possibility seems
enhanced when the author of the reference isthe trial judge and the reference appearsin his or her
final instructionsto the jury.

239  Further, Horan teaches that final addresses should not refer to specific cases by name or
attempt to draw parallels between those cases and the case being tried: Horan, at para. 69.

The Principles Applied

240 1 would give effect to this ground of appeal. The repeated referencesin the charge to the jury
to wrongful convictions and miscarriages of justice reflect error.

241 The casefor the Crown consisted entirely of circumstantial evidence, relying on evidence of
opportunity, motive, and things said and done after the killing to prove that the respondent killed the
deceased. No eyewitness testified. No jailhouse informant gave evidence. It was not an
overwhelming case, but it was one that was ideally suited for ajury to decide.

242  The case for the respondent pointed to another person as the killer. Chung had motive,
opportunity, and said and did things after the killing that pointed to him as the killer. The
investigation was inadequate, the product of tunnel vision, failing to thoroughly investigate Chung
and focusing exclusively on the respondent. The likelihood of Chung's involvement and the
investigative inadequacies, coupled with the respondent's denial during police interviews admitted
as part of the Crown's case, raised a reasonable doubt about the respondent's guilt. The respondent
did not testify.

243 Asagenerd rule, asisthe case with the closing address of defence counsel, areferencein
the charge to the jury to the "history" in Canada of demonstrated wrongful convictionswill not help
jurorsintheir task: Horan, at para. 69. Contemporary Canadian jurors well understand the nature of
their task and the importance of making an informed and correct decision after athorough
consideration of the whole of the evidence and in accordance with the governing legal principles as
explained by thetrial judge. They need not be bludgeoned by a barrage of reminders that,
sometimes, mistakes are made.
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244 Second, nothing should be said by atrial judge, whether explicitly or by necessary
implication from the repetition of references to the subject, to overstate the extent of the problem of
wrongful convictions: Horan, at para. 69. Although a single wrongful conviction is one too many,
thereis, asyet, no "parade” or "history", as the heading in the written charge announced in bold
type, of wrongful convictionsin Canada.

245 Third, thetrial judge should not have made reference to specific cases of documented
wrongful convictions or have tried to draw parallels with them. As other authorities like Horan have
pointed out, the circumstances of the cases of established wrongful convictions are multi-faceted
and complex, much different than those at work in the case at hand.

246  Fourth, instructions like those under review here, risk inviting jurors to take into account
irrelevant considerations and imaginary dangers, rather than focusing on their task of assessing the
evidence in accordance with the governing legal principlesin the case that is theirs to decide:
Horan, at para. 67.

247  Findly, likethe "timid juror” instruction that implies that any juror who does not convict is
timid and imagines doubts where none exist to avoid making a decision, repeated references to
miscarriages of justice and wrongful convictionsisaform of intimidation that invites acquittal, not
because of an absence of sufficient proof of guilt, but because a verdict of guilt might be proven
wrong in the fullness of time: Horan, at paras. 67-68.

The Effect of the Errorson the Jury Verdict

248 What remains for decision is whether the errors identified above, considered as a whole, had
any effect or exerted any influence on the jury's verdict. The respondent does not suggest that the
identified errors do not raise questions of law alone, but does say that, because of the inherent
weaknesses in the Crown's case at trial, and the failure to take up the trial judge's offer of amistrial,
the errors had no material bearing on the result.

249 Inmy view, for the reasons that follow, the combined effect of the trial judge's errorsin
failing to admit the testimony of Chung and the derivative evidence and in the instruction based on
Schell and Paquette require anew trial. | would not order anew trial only on the basis of thetrial
judge's references to miscarriages of justice in the charge to the jury, or the order of the reviewing
judge setting aside the authorization to intercept private communications, whether those errors are
considered individually or in combination.

250 On an appeal from acquittal in proceedings by indictment, the Crown must establish that
legal errors made by thetrial judge, considered cumulatively, might reasonably be thought, in the
concrete reality of the case, to have a material bearing on the verdict of acquittal: R. v. Graveline,
2006 SCC 16, [2006] 1 S.C.R. 609, at para. 14.

251 Crown counsel does not have to persuade an appellate court that the verdict would
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necessarily have been different, but must satisfy the court that the verdict would not necessarily
have been the same had the errors not been made: Graveline, at paras. 14 and 16.

252 Inthis case, thejury had to decide whether the Crown had proven beyond a reasonabl e doubt
that the respondent unlawfully killed the deceased in circumstances that amounted to second degree
murder. The coreissue at trial was the identity of the deceased's killer. The Crown said it was the
respondent and that Chung's participation didn't matter. The defence said it was Chung, or at least
there was a reasonable doubt that it was the respondent. The evidence was entirely circumstantial.

253 Thelegal errorsin this case, except that of the reviewing judge in setting aside the
authorization, all related to the central issue of the identity of the deceased's killer.

254  First, theruling that excluded Chung's testimony and any evidence derived from it left jurors
with an incomplete and distorted picture about Chung's alleged participation in the killing.

255 The respondent was permitted to adduce evidence about Chung's opportunity and motive to
kill the deceased and of what he did and said after the killing that tended to link him to it. The ruling
precluded the Crown from adducing evidence that tended to rebut the respondent’s assertion that
Chung participated in the killing of the deceased or was the killer. The excluded evidence included
the testimony of the very person whom the respondent alleged was the killer: Chung. Even if Chung
were not permitted to testify about the respondent's " confession”, evidence rebutting Chung's
participation was critical to a proper evaluation of the legitimacy of the alternate suspect claim.

256 Theeffect of the ruling here is similar to the effect of the decision by thetrial judgein the
foundational case of R. v. McMillan. There the trial judge permitted the defence to adduce expert
opinion evidence of the alternate suspect's disposition as circumstantial evidence of conduct, but
denied the Crown the right to adduce evidence that tended to show the accused had a similar, if not
equivalent disposition. The effect of the ruling was to leave the trier of fact with an incomplete or
distorted picture on the central issue of the identity of the deceased's killer. McMillan's acquittal
was set aside and a new trial ordered on the basis that evidence of McMillan's disposition had been
wrongly excluded. It will be for the judge presiding at the new trial to rule on the admissibility of
Chung's evidence.

257 Thetria judge concluded that, if he admitted the evidence of Chung and its derivatives, an

adjournment would be necessary to permit the completion of the ongoing investigation, disclosure,
and the need for the defence to consider the effect, if any, of the new information on the conduct of
the defence. According to the trial judge, proceedings could not be rescheduled for about one year.

258 Chung testified on the voir dire to determine the admissibility of his evidence. With the then
available and recently provided disclosure, he was cross-examined for four days. His evidence was
not complex. He denied involvement in the killing of the deceased and recounted a barebones
confession of the respondent. | am at aloss to understand why it would take months to complete any
further investigation, provide disclosure, and assess the impact of this evidence on the defence. | am
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equally at aloss to understand why proceedings could not be recommenced in the largest
jurisdiction in this province for ayear. All that was required was a brief adjournment, of weeks, not
months or ayear, adisclosure order, and a resumption of proceedings within weeks consistent with
the Crown's obligation to ensure that the respondent was tried within a reasonable time.

259 Nor am | persuaded that Chung's evidence was so unreliable that its reception would have
made no difference to the jury's verdict at trial. Properly instructed juriesin criminal cases are
well-equipped to assess the credibility of witnesses like Chung and to determine the reliability of
their evidence. What a jury would make of Chung's evidence, along with the rest of the evidence, is
for ajury to say. Thisjury never had that opportunity to consider whether they would believe some,
none, or al of Chung's testimony and the related evidence. It simply cannot be said, asthe
respondent suggests, that, had that evidence been given, along with the rest of the evidence, that the
jury's verdict would necessarily have been the same.

260 Second, the instruction based on Schell and Paquette confined the jury's consideration of the
respondent's liability for the killing too narrowly. The effect of the instruction was that, if the jury
had a reasonable doubt about Chung's participation, the respondent was to be acquitted. A proper
instruction on co-principals would have focussed on the respondent's participation and required a
finding of guilt upon adequate proof of it irrespective of Chung's involvement.

261 Inthe circumstances of this case, the trial judge's "offer” of amistrial, when Crown counsel
objected at the end of his charge to his reconfiguration of the Crown's position and to his instruction
based on Schell and Paquette, does not estop or otherwise bar the Crown from seeking and
obtaining anew trial. The Crown was entitled to have its case presented to the jury in alegally
correct way in accordance with the evidence adduced at trial. The trial judge's ruling prevented any
such adjudication. The mistria "offer" was no solution when it was accompanied by ajudicia
warning that a stay of proceedings would likely be granted because a rescheduled trial could not be
put in place for another year.

262 Third, the inappropriate and repeated references to the prospect of wrongful conviction and a
miscarriage of justice resulted in an instruction that invited jurors to take into account irrelevant
considerations and imaginary dangers in reaching their decision, rather than a reasoned assessment
of the evidence as awhole in accordance with the governing legal principles. These instructions,
repeated on eight separate occasions, amounted to aform of jury intimidation inviting acquittal, not
because of inadequacies in the proof of guilt, but because, sometime later, a conviction might be
determined to have been a miscarriage of justice.

263 Theruling on the Garofoli application, which resulted in exclusion of several intercepted
private communications from the Crown's case, adds little to the Crown's case for anew trial. The
bulk of the content of the excluded interceptions made its way into evidence through formal
admissions under the Criminal Code. That said, | am unable to agree with the trial judge's decision
to admit one of the interceptions at the insistence of the respondent. The reviewing judge found that
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the interceptions were the product of constitutional infringement. Nothing more should have been
heard of them.

CONCLUSION

264 Asaresult of the cumulative effect of what | consider to be legal errorsin the exclusion of
Chung's evidence and in the charge to the jury, | would allow the appeal, set aside the respondent’s
acquittal, and order a new trial on the indictment.

D. WATT JA.
JI. LASKIN JA.:-- | agree.
K.N. FELDMAN JA.:-- | agree.

cp/e/gljel/glpmg/glhcs/glced
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Criminal law -- Constitutional issues -- Canadian Charter of Rights and Freedoms -- Legal rights --
Procedural rights -- To make full answer and defence -- Remedies for denial of rights -- Specific
remedies -- Exclusion of evidence -- Appeal by accused from Court of Appeal's decision to set aside
his acquittal and order a new trial dismissed -- Appellant was acquitted after trial judge excluded
evidence of witnesses due to late disclosure -- Under s. 24(1), where evidence was obtained in
conformity with Charter, its exclusion was only available as a remedy where its admission would
result in an unfair trial or would otherwise undermine the integrity of the justice system -- In this
case, prejudice to appellant's right to make full answer and defence could be remedied through an
adjournment and disclosure order.

Appeal by the accused from the Court of Appeal's decision to set aside his acquittal and order a new
trial on charges of importing cocaine and possession of cocaine for the purpose of trafficking. After
the pre-preliminary hearing conferences, the Crown indicated that disclosure was substantially
complete. However, the Crown subsequently disclosed a transcript of an accomplice on March 16,
2006, and a statement of facts from another accomplice on April 19, 2006. The trial date was May
1, 2006. The appellant sought a stay of proceedings on the grounds that his right to make full
answer and defence had been prejudiced by the late disclosure of the evidence. In the alternative, he
asked that the evidence be excluded from the trial. The trial judge ordered the exclusion of the
evidence and the appellant was acquitted. The Court of Appeal found that the trial judge committed
areviewable error by failing to consider whether aless severe remedy than exclusion of evidence
could cure the prejudice to the appellant by the late disclosure while still preserving the integrity of
the justice system.

HELD: Appeal dismissed. Thetrial judge committed areviewable error by failing to consider
whether the prejudice to the appellant could be remedied without excluding the evidence and the
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resulting distortion of the truth-seeking function of the criminal trial process. Since there was no
suggestion that the police obtained the impugned evidence in breach of the Charter, section 24(1),
and not s. 24(2), was therefore the appropriate remedial provision through which to remedy the
prejudice to the appellant. Under s. 24(1) of the Charter of Rights and Freedoms, where the
evidence was obtained in conformity with the Charter, its exclusion was only available as a remedy
where its admission would result in an unfair trial or would otherwise undermine the integrity of the
justice system. In this case, the prejudice to the appellant's right to make full answer and defence
could be remedied through an adjournment and disclosure order and there was nothing that
otherwise compromised the fairness of the trial process or the integrity of the justice system. By
ordering exclusion of evidence, the trial judge misdirected himself and did not impose an
appropriate and just remedy. Furthermore, the appellant's right to afair trial was not prejudiced on
the basis that he was denied the right to cross-examine the witnesses at a preliminary hearing.
Cross-examining awitness at a preliminary hearing was not a component of the right to make full
answer and defence. What was protected under s. 7 was the right to make full answer and defence at
trial, not the right to cross-examine awitness at a preliminary hearing.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms 1982, s. 7, s. 24(1), s. 24(2) <LEGISLATION>
Controlled Drugs and Substances Act, S.C. 1996, c. 19. <TREATMENT> R

Subsequent History:

NOTE: This document is subject to editorial revision before its reproduction in final form in the
Canada Supreme Court Reports.

Court Catchwords;

Congtitutional law -- Charter of Rights -- Remedy -- Crown disclosing relevant information to
accused a few weeks prior to trial -- Late disclosure prejudicial to accused's right to make full
answer and defence -- Whether trial judge erred in excluding late disclosed evidence under s. 24(1)
of Canadian Charter of Rights and Freedoms -- Whether prejudice to accused could have been
cured by adjournment and disclosure order.

Constitutional law -- Charter of Rights -- Fundamental justice -- Right to make full answer and
defence -- Crown disclosing relevant information to accused a few weeks prior to trial -- Whether
accused'srightsto fair trial and to make full answer and defence prejudiced by denial of
opportunity to cross-examine withesses at preliminary hearing -- Canadian Charter of Rights and
Freedoms, s. 7.

Court Summary:

The accused was charged with importing cocaine and possession of cocaine for the purpose of
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trafficking. After pre-preliminary hearing conferences, the Crown indicated that disclosure was
substantially complete. A preliminary hearing was subsequently held and atrial date set for May 1,
2006. In March and April 2006, the Crown provided the accused with evidence from two alleged
accomplices, both of whom were to be called at trial. The accused moved for a stay of proceedings
or, alternately, for the exclusion of the evidence on the grounds that his right to make full answer
and defence had been prejudiced by the late disclosure. The trial judge ordered the exclusion of the
late disclosed evidence under s. 24(1) of the Canadian Charter of Rights and Freedoms. At tria, the
accused was acquitted. The Court of Appeal, in amgjority decision, set aside the acquittal and
ordered anew tria, finding that the trial judge committed a reviewable error by failing to consider
whether aless severe remedy than exclusion of evidence could have cured the prejudice to the
accused.

Held (Binnie, Fish and Abella JJ. dissenting): The appeal should be dismissed.

Per McLachlin C.J. and LeBel, Deschamps and Rothstein JJ.: Exclusion of evidence obtained in
conformity with the Charter isonly available as aremedy under s. 24(1) of the Charter where (@)
late disclosure renders the trial process unfair and this unfairness cannot be remedied through an
adjournment and disclosure order or (b) exclusion is necessary to maintain the integrity of the
justice system. The integrity of the justice system requires that the accused receive atria that isfair
in that it satisfies the public interest in getting at the truth, while preserving basic procedural
fairness for the accused. Because the exclusion of evidence impacts on trial fairness from society's
perspective, insofar as it impairs the truth-seeking function of trials, it will not be appropriate and
just to exclude evidence under s. 24(1) where atria judge can fashion an appropriate remedy for
late disclosure that does not deny procedural fairness to the accused and where admission of the
evidence does not otherwise compromise the integrity of the justice system. [para. 3] [para. 22]
[para. 24]

Thetrial judge committed areviewable error by failing to consider whether the prejudice to the
accused'sright to afair trial could be remedied without excluding the evidence. The Crown
provided the accused with disclosure, abeit late, and there is no suggestion that the Crown had
engaged in deliberate misconduct. In the circumstances of this case, an adjournment and a
disclosure order would have sufficiently addressed the prejudice to the accused while preserving
society'sinterest in afair trial. By ordering the exclusion of the evidence, the trial judge misdirected
himself and did not impose an appropriate and just remedy. [para. 3] [para. 29] [para. 37] [para. 39]

The accused's s. 7 Charter right to make full answer and defence was not infringed by hisinability
to cross-examine the potential Crown witnesses at a preliminary hearing. The materia provided to
the accused was sufficient disclosure of the Crown's case against him, and cross-examining a
witness at a preliminary hearing is not a component of the s. 7 right to make full answer and
defence. [para. 32] [para. 37]

Per Binnie, Fish and Abella JJ. (dissenting): Thetrial judge's order excluding evidence is subject to
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appellate interference only if the Court abandons the governing principles it adopted nearly a
quarter-century ago and, since then, has repeatedly and consistently applied. Under s. 24(1), the
Charter entitles anyone whose rights or freedoms have been infringed "to obtain such remedy as the
court considers appropriate and just in the circumstances’. This "widest possible discretion”, asthe
Court has framed it, is subject to appellate interference only if the trial judge misdirects himself or if
his decision is so clearly wrong as to amount to an injustice. Here, the Court of Appeal should not
have interfered with the trial judge's exercise of discretion. He reviewed the evidence carefully and
accurately, considered and rejected alternative remedies, including a stay of proceedings and an
adjournment. He found that exclusion of the tardily disclosed evidence was not a particularly drastic
remedy in this case and, balancing the accused's rights and society's interests, concluded that to
place both the accused and the Crown in the position they occupied before the Crown attempted to
introduce this new evidence was the proper remedy in the circumstances. The trial judge committed
no reviewable error. He exercised his discretion reasonably and well within the broad limits fixed
by the Charter and the governing principles. [para. 42] [para. 48] [para. 56] [paras. 66-68]

Confining the trial judge's broad and unfettered discretion to exclude evidence under s. 24(1) to two
narrow circumstances is a change in the law that is unwarranted, inconsistent with prior decisions of
the Court and incompatible with the plain language and evident purpose of s. 24(1). Furthermore,
the new proposed limitation introduces the same exacting standard for exclusion of evidence as a
remedy under s. 24(1) as, until now, has been uniquely reserved for a stay of proceedings. The
remedy of exclusion granted by thetrial judge was not equivalent to a stay of proceedings and
should not be made subject to the same constraints. To restrict exclusion as aremedy under s. 24(1)
to those limited circumstances in which a stay would be warranted exaggerates the severity of
exclusion as aremedy and minimizes the importance attached by our system of justice to objectives
other than truth-finding. The new standard also fails to take account of the nature of the
congtitutional violation or infringement. Finally, it regulates the exclusion under s. 24(1) more
closely, and more intrusively, than the same remedy under s. 24(2) even though the plain language
of these provisions grants the trial judge a broader discretion under s. 24(1). The new standard, as
well, would preclude trial courts from granting exclusion as aremedy under s. 24(1), but, in
analogous circumstances, require exclusion under s. 24(2). [paras. 43-47] [paras. 64-65]
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Referred to: R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297; Doucet-Boudreau v. Nova Scotia
(Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 3; R. v. Sinchcombe, [1991] 3 S.C.R. 326;
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1 By reason of the Crown's failure to disclose information in atimely way, the Crown breached
the appellant's right to make full answer and defence guaranteed by s. 7 of the Canadian Charter of
Rights and Freedoms. The issue in this appeal as of right is whether the trial judge misdirected
himself by ordering the exclusion of the late disclosed evidence as aremedy under s. 24(1) of the
Charter.

2 Themajority in the Court of Appeal found that the trial judge committed a reviewable error by
failing to consider whether aless severe remedy than exclusion of evidence could cure the prejudice
to the appellant by the late disclosure while still preserving the integrity of the justice system (2007
ABCA 425, 83 Alta. L.R. (4th) 4, at para. 30).

3 | agree with the result of the majority in the Court of Appeal. In my view, the trial judge
committed areviewable error by failing to consider whether the prejudice to the appellant could be
remedied without excluding the evidence and the resulting distortion of the truth-seeking function
of the criminal trial process. Under s. 24(1), where the evidence was obtained in conformity with
the Charter, its exclusion isonly available as aremedy where its admission would result in an
unfair trial or would otherwise undermine the integrity of the justice system. In this case, the
prejudice to the appellant’s right to make full answer and defence could be remedied through an
adjournment and disclosure order and there was nothing that otherwise compromised the fairness of
the trial process or the integrity of the justice system.

4 | would therefore dismiss the appeal.
2. Facts

5 On December 23, 2003, the appellant was driving a motor vehicle which entered Canada from
the United States at the border crossing at Del Bonita, Alberta. Upon a search of the vehicle and the
utility trailer that it was towing, customs officials discovered approximately 22 kilograms of
cocaine hidden in two metal drawers concealed behind the trailer's bumper. The appellant and his
passenger were charged with importing cocaine and possession of cocaine for the purpose of
trafficking, contrary to the Controlled Drugs and Substances Act, S.C. 1996, c. 19.

6 After pre-preliminary hearing conferences, the Crown indicated that disclosure was
substantially complete. Following the preliminary hearing, the appellant pleaded not guilty and
elected trial by judge and jury on February 28, 2005. A trial date was originally set for November
14, 2005, but the trial was adjourned at the request of the appellant because he had changed counsel.
On February 14, 2006, atrial date of March 20, 2006, was also adjourned as neither counsel was
ready to proceed. A new trial date of May 1, 2006, was set.

7 On March 21, 2006, the Crown advised the appellant's counsel that disclosure of evidence
concerning an accomplice was to be forthcoming. On March 24, 2006, the appellant re-el ected for
trial by judge alone. On March 29, 2006, the Crown disclosed a transcript of avideotaped KGB
statement, taken on December 16, 2004, from one Robert Friedman, and indicated that Friedman
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would be called as awitness. On April 6, 2006, counsel for the appellant requested additional
information pertaining to Friedman and the notes of the officers who dealt with Friedman, including
the notes of Constable Simon and Constable Gillespie. On April 19, 2006, the Crown advised that it
was aware of information concerning Constable Gillespie that was potentially relevant to the
officer's credibility, character and ability to perform his duties during his involvement in the
investigation of this matter and invited the appellant to bring an O'Connor application for accessto
thisinformation.

8 Alsoon April 19, 2006, the Crown provided the appellant with a five-page agreed statement of
facts from another proceeding signed by another alleged accomplice, one Todd Holland, that was to
be used in Holland's guilty plea and sentencing hearing. The Crown advised that it intended to call
Holland as awitness at trial. Some further information was disclosed on April 22, 2006.

9 By notice of motion before the trial judge, the appellant sought an order for a stay of
proceedings on the grounds that his right to make full answer and defence had been prejudiced by
the late disclosure of the evidence relating to Friedman and Holland. The appellant asked, in the
aternative, that the evidence of Friedman and Holland be excluded from the trial.

3. Decision of The Trial Judge

10 OnApril 25, 2006, the trial judge ordered the exclusion of the evidence of Friedman and
Holland. He held that the prejudice to the appellant resulted from the fact that:

... onthe eve of trial, counsel for the accused is |eft to speculate on what will be
provided to him by way of final disclosure and how to mount a defence against
an ever moving prosecution.

... Thesimplefact is, that on the eve of trial the applicant has been
confronted with partial disclosure in relation to two potentially damaging
witnesses. ... A preliminary hearing has been held, the accused has been
committed to stand trial, and elections and reel ections have been made. ...

... The use of this evidence [of Friedman and Holland)] at trial isunfair and
prejudicial to the accused. It renders the process unfair.

11 Thetria judge found that the late disclosure of evidence did not result from misconduct by the
Crown.

12 Ontheissue of the appropriate remedy, the trial judge stated that:
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An adjournment of the matter is nothing more than areward for the
Crown's tardiness.

... The proper remedy which address [sic] the accused's rights and balances
those rights with the interest of society, is to place both the accused and the
Crown in the position they occupied before the Crown attempted to introduce
this new evidence.

Thetria proceeded and the appellant was acquitted.

4, Decision of The Court of Appeal, 2007 ABCA 425, 83 Alta. L.R. (4th) 4

13 The magjority of the Court of Appeal held that the trial judge "committed areviewable error ...
by failing to consider whether aless severe remedy than the exclusion of significant evidence could
cure the harm done to the respondent by the late disclosure, while still preserving the integrity of the
justice system” (para. 30). In this case, exclusion was not required to cure the harm to the appellant.
It set aside the acquittal and ordered anew trial.

14  Brooker J. (ad hoc), in dissent, held that the choice of the appropriate remedy under s. 24(1) of
the Charter falls within the wide discretion of the trial judge. Absent the trial judge misdirecting
himself or being so clearly wrong in his decision that it amounts to an injustice, there was no basis
for appellate intervention in this case. He found that the trial judge considered the evidence and
granted aremedy that balanced the rights of the appellant with the interests of society. He would
have dismissed the appeal.

5. Standard of Review

15 Thetria judge's choice of remedy under s. 24(1) of the Charter is discretionary. However, the
trial judge must exercise that discretion judicially. An appellate court will intervene where the trial
judge has misdirected him or herself or where thetrial judge's decision is so clearly wrong asto
amount to an injustice (see R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297, at paras. 117-18).

6. Determining an Appropriate Remedy Under Section 24(1)

16 Thisappea raisesthe issue of when the exclusion of evidence will be an appropriate remedy
under s. 24(1) of the Charter for late disclosure by the Crown.

17 Theremedy of exclusion of evidence will normally arise under s. 24(2) of the Charter.
Section 24(2) appliesto evidence obtained in a manner that infringes or denies a person the rights or
freedoms granted by the Charter. But such evidence will only be excluded if its admission would
bring the administration of justice into disrepute. Section 24(2) provides:



Page 10

Where, in proceedings under subsection 1, a court concludes that evidence was
obtained in a manner that infringed or denied any rights or freedoms guaranteed
by this Charter, the evidence shall be excluded if it is established that, having
regard to all the circumstances, the admission of it in the proceedings would
bring the administration of justice into disrepute.

18 Remediesunder s. 24(1) of the Charter are flexible and contextual : Doucet-Boudreau v. Nova
Scotia (Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 3, at paras. 41, 52 and 54-56. They
address the most varied situations. Different considerations may come into play in the search for a
proper balance between competing interests. Section 24(1) provides:

Anyone whose rights or freedoms, as guaranteed by this Charter, have been
infringed or denied may apply to a court of competent jurisdiction to obtain such
remedy as the court considers appropriate and just in the circumstances.

19 Here, we are concerned with aspects of the conduct of a criminal trial and of the operation of
the justice system, where the courts have to pass upon the guilt or innocence of an accused. While
the exclusion of evidence will normally be aremedy under s. 24(2), it cannot be ruled out as a
remedy under s. 24(1). However, such aremedy will only be available in those cases where aless
intrusive remedy cannot be fashioned to safeguard the fairness of thetrial process and the integrity
of the justice system.

20 Beforebeing entitled to aremedy under s. 24(1), the party seeking such aremedy must
establish a breach of his or her Charter rights. In a case of late disclosure, the underlying Charter
infringement will normally beto s. 7. Section 7 of the Charter protects the right of the accused to
make full answer and defence. In order to make full answer and defence, the Crown must provide
the accused with complete and timely disclosure: see R. v. Stinchcombe, [1991] 3 S.C.R. 326. The
purpose underlying the Crown's obligation to disclose is explained by Rosenberg JA. inR. v.
Horan, 2008 ONCA 589, 237 C.C.C. (3d) 514, at para. 26:

Put simply, disclosure is a means to an end. Full prosecution disclosureisto
ensure that the accused receives afair tria, that the accused has an adequate
opportunity to respond to the prosecution case and that in the result the verdict is
areliable one.

21 However, the Crown's failure to disclose evidence does not, in and of itself, constitute a
violation of s. 7. Rather, an accused must generally show "actual prejudiceto [his or her] ability to
make full answer and defence” (R. v. O'Connor, [1995] 4 S.C.R. 411, at para. 74) in order to be
entitled to aremedy under s. 24(1).

22  Whilethe accused must receive afair trial, the trial must be fair from both the perspective of
the accused and of society more broadly. In R. v. Harrer, [1995] 3 S.C.R. 562, McLachlin J. (as she
then was) provided guidance on what is meant by trial fairness. She stated, at para. 45, that:
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At base, afair tria isatria that appears fair, both from the perspective of
the accused and the perspective of the community. A fair trial must not be
confused with the most advantageous trial possible from the accused's point of
view: R. v. Lyons, [1987] 2 S.C.R. 3009, at p. 362, per LaForest J. Nor must it be
conflated with the perfect tria; in the real world, perfection is seldom attained. A
fair trial is one which satisfies the public interest in getting at the truth, while
preserving basic procedural fairness for the accused. [Emphasis added.]

23 Apart from ensuring trial fairness, there is one other circumstances in which late disclosed
evidence might be excluded. That is where to admit the evidence would compromise the integrity of
the justice system.

24  Thus, atria judge should only exclude evidence for late disclosure in exceptional cases: (a)
where the |ate disclosure renders the trial process unfair and this unfairness cannot be remedied
through an adjournment and disclosure order or (b) where exclusion is necessary to maintain the
integrity of the justice system. Because the exclusion of evidence impacts on trial fairness from
society's perspective insofar as it impairs the truth-seeking function of trials, where atrial judge can
fashion an appropriate remedy for late disclosure that does not deny procedural fairness to the
accused and where admission of the evidence does not otherwise compromise the integrity of the
justice system, it will not be appropriate and just to exclude evidence under s. 24(1).

25 Thisview isreflected in cases such as O'Connor that have considered whether a stay isthe
appropriate remedy for late or insufficient disclosure under s. 24(1). As L'Heureux-Dubé J., for the
mgjority, stated in O'Connor, at para. 83:

In such circumstances [of late or insufficient Crown disclosure and a consequent
S. 7 breach], the court must fashion a just and appropriate remedy, pursuant to s.
24(1). Although the remedy for such aviolation will typically be a disclosure
order and adjournment, there may be some extreme cases where the prejudice to
the accused's ability to make full answer and defence or to the integrity of the
justice system isirremediable. In those "clearest of cases’, a stay of proceedings
will be appropriate.

26 This statement recognized that the appropriate focus in most cases of late or insufficient
disclosure under s. 24(1) is the remediation of prejudice to the accused, but that safeguarding of the
integrity of the justice system will also be arelevant concern. Of course the prejudice complained of
must be material and not trivial. For example, the exclusion of evidence may be warranted where
the evidence is produced mid-trial after important and irrevocable decisions about the defence have
been made by the accused. Even then, it is for the accused to demonstrate how the | ate disclosed
evidence would have affected the decisions that were made. For purposes of trial fairness, only
where prejudice cannot be remedied by an adjournment and disclosure order will exclusion of
evidence be an appropriate and just remedy.
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27 There may aso beinstances where an adjournment and disclosure order may not be
appropriate because admission of evidence compromises the integrity of the justice system. For
example, as Rosenberg JA. stated in Horan, at para. 31:

In some cases, an adjournment may not be an appropriate or just remedy if the
result would be to unreasonably delay the trial of an in-custody accused. In such
acase, an appropriate remedy could be exclusion of the undisclosed evidence.
However, the burden is on the accused to demonstrate that exclusion of the
evidence was appropriate.

In other words, where an accused isin pre-trial custody, an adjournment that significantly prolongs
the custody before trial may be seen as compromising the integrity of the justice system. The
exclusion of evidence may aso be an appropriate and just remedy where the Crown has withheld
evidence through deliberate misconduct amounting to an abuse of process. Y et even in such
circumstances, society'sinterest in afair trial that reaches a reliable determination of the accused's
guilt or innocence based on all of the available evidence cannot be ignored. Thiswill especialy be
true where the underlying offense is a serious one: see O'Connor, at para. 78. In clear cases,
however, the exclusion of evidence may be an appropriate and just remedy under s. 24(1) in order to
preserve the integrity of the justice system.

7. Application to The Facts

28 Thereisno doubt that the late disclosure to the appellant in this case was prejudicial to his
right to make full answer and defence. However, there is no suggestion that the policein this case
obtained the impugned evidence in breach of the Charter. Section 24(1), and not s. 24(2), was
therefore the appropriate remedial provision through which to remedy the prejudice to the appel lant.

29 Therewasalso no finding of deliberate Crown misconduct or any other reason to believe that
the integrity of the justice system was compromised. In this case, on the motion before the trial
judge, the Crown submitted that the impugned evidence was not disclosed to the appellant earlier
because of concerns that to do so would imperil awitness and compromise an ongoing
investigation. While the trial judge did not accept that the Crown's concerns were well-founded in
this case, he did not find that the Crown had engaged in deliberate misconduct. Rather, he stated
clearly, "I do not suggest the Crown has been unethical or malicious'. There is no suggestion that
the appellant was held in pre-trial custody.

30 Thequestionis, having regard to the interest of society in afair trial, whether the prejudice to
the appellant could have been cured by an adjournment and disclosure order. Thetrial judge's
concern was that an adjournment would ssimply be areward to the Crown for its late disclosure.
However, the integrity of the justice system was not at issue. Therefore, the trial judge had only to
consider whether an adjournment and disclosure order was an appropriate remedy to cure the actual
prejudice to the appellant's right to afair trial. Thisthe trial judge did not do.
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31 The appellant argued that hisright to afair trial was prejudiced because he obtained disclosure
only after he elected trial by judge alone. As pointed out by the mgjority in the Court of Appeal
however, he knew that disclosure would be forthcoming before he elected and, in any event, the
opportunity to re-elect could have formed part of the s. 24(1) remedia order.

32 The appellant aso saysthat hisright to afair trial was prejudiced because he was denied the
right to cross-examine Friedman and Holland at a preliminary hearing. Cross-examining a witness
at apreliminary hearing, however, is not a component of the right to make full answer and defence.
What is protected under s. 7 is the right to make full answer and defence at trial, not the right to
cross-examine awitness at a preliminary hearing.

33 InReReginaand Arviv (1985), 51 O.R. (2d) 551 (C.A.), Martin J.A. considered whether the
Charter afforded the accused aright to question awitness at a preliminary inquiry. The case against
the accused was proceeding by direct indictment. As aresult, no preliminary inquiry was held and
the accused had no opportunity to cross-examine a"key witness' (p. 562). The Crown had provided
the accused with the testimony of this witness at the preliminary inquiry of an accomplice of the
accused as well as that same witness's testimony from the accomplices trial. The Crown had further
provided the accused with other statements that had been made by the witness, including a
videotaped statement that the witness had made to the police (pp. 561-62).

34 Martin JA. stated, at pp. 560 and 562, that:

The constitutional standard which a criminal trial must satisfy under s. 7 of
the Charter is the standard encompassed by the concept "the principles of
fundamental justice". The so-called "right" to a preliminary hearing is not
elevated to a constitutional right under the Charter.

... We are not prepared to hold and, in our view, are not entitled to hold,
that the failure to provide the opportunity to cross-examine, even akey witness,
prior to the giving of evidence by that witness at the trial, per se, contravenes the
Charter, where full disclosure of the Crown's case and of the witness's evidence
has been made.

| agree with the principle expressed by Martin JA. Thereis no independent Charter right to
cross-examine awitness at a preliminary inquiry. As stated above, s. 7 of the Charter protectsthe
right of the accused to make full answer and defence. Asindicated, in order to make full answer and
defence, the Crown must provide the accused with disclosure (see Stinchcombe). However, this
does not mean that the accused has a Charter right to a particular method of disclosure.

35 InRv. Serling (1993), 113 Sask. R. 81, the Saskatchewan Court of Appea considered
whether, in light of this Court's decision in Stinchcombe, the accused had a Charter right to
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cross-examine awitness at a preliminary inquiry. After endorsing the judgment of Martin JA. in
Arviv, Wakeling J.A., concurring, said, at para. 77, that:

The principle appears to have been established that production of witnesses,
which iswhat a preliminary hearing produces, is not an essential component of
fundamental justice so long as full disclosure is otherwise given by the Crown.

36 Although the primary purpose of the preliminary inquiry isto enable a provincia court judge
to determine whether an accused should be committed for trial, as noted by Martin JA. in Arviv, at
p. 560, "the preliminary hearing does serve the ancillary purpose of providing adiscovery of the
Crown's case". However, if Crown disclosures are otherwise complete, then the accused's s. 7 right
has not been infringed by his not being able to cross-examine awitness at a preliminary hearing.
The discovery purpose of the preliminary inquiry has been met through other means, such as
providing the accused with witness statements.

37 Inthe present case, the Crown provided the appellant with disclosure, abeit late. In light of
the fact that disclosure was ultimately provided to the appellant, the appellant's s. 7 right to make
full answer and defence was not infringed by hisinability to cross-examine the potential Crown
witnesses at a preliminary hearing. The appellant was provided with a transcript of a videotaped
KGB statement of one accomplice, aswell as an agreed statement of facts that formed the basis for
aguilty pleaand sentencing of the other accomplice. This material provided the appellant with
sufficient disclosure of the Crown's case against him. The appellant could make full answer and
defence as guaranteed by s. 7 of the Charter without the need to cross-examine these witnesses at a
preliminary inquiry. The prejudice resulting to the appellant from this late Crown disclosure would
therefore have been cured by an adjournment to provide the appellant with an opportunity to
consider this new evidence against him.

38 Unlike the exclusion of the impugned evidence ordered by the trial judge, an adjournment
would have preserved society's interest in afair trial while still curing the prejudice to the accused.
Had he properly directed himself, this should have been the remedy ordered.

8. Conclusion

39 By ordering exclusion of evidence, the trial judge did not impose an appropriate and just
remedy when an adjournment and disclosure order would have sufficiently addressed the prejudice
to the appellant while preserving society'sinterest in afair trial. | am of the respectful opinion that,
in doing so, the trial judge misdirected himself.

40 | would dismiss the appeal and confirm the order of the Court of Appeal for anew trial.

The reasons of Binnie, Fish and Abella JJ. were delivered
by
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FISH J. (dissenting):--
I

41 The order of thetrial judge that concerns us here is subject to appellate interference only if the
Court abandons the governing principles adopted by the Court itself nearly a quarter-century ago -
and has since then repeatedly and consistently applied. | would decline to do so.

42 Briefly stated, these are the governing principles. On an application under s. 24(1) of the
Canadian Charter of Rights and Freedoms, once an infringement has been established, the trial
judge must grant "such remedy as [is] appropriate and just in the circumstances®. The remedy
granted must vindicate the rights of the claimant, be fair to the party against whom it is ordered, and
consider all other relevant circumstances. Appellate courts may interfere with atrial judge's exercise
of discretion only if the trial judge has erred in law or rendered an unjust decision. Thisis
particularly true of remedies granted by trial judges under s. 24(1) of the Charter, which by its very
terms confers on trial judges the widest possible discretion. Finally, appellate courts must take
particular care not to substitute their own exercise of discretion for that of the trial judge merely
because they would have granted a more generous or more limited remedy.

43  Justice Rothstein would confine the broad and unfettered discretion of trial judges under s.
24(1) of the Charter to two narrow circumstances. In my respectful view, this proposed change in
the law is unwarranted, inconsistent with prior decisions of the Court and incompatible with the
plain language and evident purpose of s. 24(1) of the Charter.

44 With respect, moreover, the new standard proposed by my colleague is inappropriate for other
reasons as well.

45  First, it introduces for exclusion of evidence as aremedy under s. 24(1) of the Charter the
same exacting standard that until now has been uniquely reserved for afar more drastic remedy - a
stay of proceedings. At best, this fusion of the formerly distinct tests invites confusion regarding
their application to the two distinct remedies. At worst, the fused test eliminates exclusion of
evidence as alive option under s. 24(1).

46  Second, thetest for exclusion proposed by my colleague takes no account of the nature of the
constitutional violation or infringement, limiting the remedy of exclusion without regard to which
Charter right or freedom has been abridged.

47  Third, the proposed test regulates the discretionary remedy of exclusion under s. 24(1) of the
Charter more closely, and more intrusively, than an order of exclusion under s. 24(2). This strikes
me as particularly incongruous: The plain language of both provisions makes it perfectly clear that a
trial judge's discretion under s. 24(1) is broader, not narrower, than under s. 24(2). Moreover, under
the narrow test proposed by my colleague, trial courts would be precluded from granting exclusion
asaremedy under s. 24(1), yet required by the panoply of factors just recently set out in Grant to
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order exclusion under s. 24(2) in analogous circumstances. See R. v. Grant, 2009 SCC 32,
particularly at para. 71.

48 For these reasons and for the reasons that follow, | agree with Brooker J.A., dissenting in the
Court of Appea (2007 ABCA 425, 83 AltaL.R. (4th) 4), that the trial judge committed no
reviewable error in exercising his discretion as he did.

49  With respect for those who are of adifferent view, | would therefore allow the appeal, set
aside the order for anew trial, and restore the verdict at trial.

50 Itisundisputed that the appellant's constitutional right to timely disclosure, guaranteed by s. 7
of the Charter, was infringed by the Crown in this case. And it is undisputed as well that the
appellant was therefore entitled to aremedy under s. 24(1) of the Charter.

51 The Court has made it clear, time and time again, that orders under s. 24(1) should be
disturbed on appeal "only if the trial judge misdirects himself or if hisdecision is so clearly wrong
asto amount to aninjustice": R. v. Regan, 2002 SCC 12, [2002] 1 S.C.R. 297, at para. 117. Justice
Rothstein, at para. 15, reaffirms this standard of review.

52 Thereisno suggestion in Justice Rothstein's reasons that the trial judge in this case exercised
his discretion unreasonably or in amanner that amounted to an injustice. Rather, my colleague finds
that the trial judge, in excluding the previously undisclosed evidence, erred in law. As| stated at the
outset, the trial judge's exercise of discretion in thisregard can properly be characterized as an error
of law only if we change the law. And with the greatest of respect, as likewise stated at the outset, |
believe the change in the law proposed by Justice Rothstein is unwarranted, inconsistent with prior
decisions of the Court and incompatible with the plain language and evident purpose of s. 24(1) of
the Charter.

53 Thefull extent of atrial judge's discretion in crafting aremedy under s. 24(1) was recognized
by the Court in the earliest days of the Charter, and has since then been reaffirmed in the clearest of
terms:

It is difficult to imagine language which could give the court awider and less
fettered discretion [than that of s. 24(1)]. It isimpossible to reduce thiswide

discretion to some sort of binding formulafor general application in all cases,
and it is not for appellate courts to pre-empt or cut down this wide discretion.

(Millsv. The Queen, [1986] 1 S.C.R. 863, at p. 965. Cited with approval in
Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62, [2003]
3S.C.R. 3, a paras. 24,50 and 52; in R. v. Rahey, [1987] 1 S.C.R. 588, per La
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Forest J., a p. 639; and again in R. v. 974649 Ontario Inc., 2001 SCC 81, [2001]
3S.C.R.575)

54 Asif for added emphasis, McLachlin C.J., speaking for the Court in 974649 Ontario, at para.
18, described s. 24(1) as "confer[ring] the widest possible discretion on a court to craft remedies for
violations of Charter rights."

55 Justice Rothstein proposes that this broad and unfettered discretion be henceforth narrowly
constrained. Under my colleague's novel approach - | say "novel" becauseit is entirely unsupported
by precedent - evidence may be excluded as aremedy under s. 24(1) of the Charter in two
circumstances only: (1) where its admission would result in an unfair trial and the unfairness cannot
be remedied by any lesser remedy; or (2) where exclusion of the evidence is necessary to preserve
the integrity of the justice system (paras. 23, 24 and 27). And this second exceptional circumstance
isitself limited to "clear cases' where countervailing interests - such as society's interest in having
al available evidence presented at tria - are outweighed (para. 27).

56 Inshort, the Charter entitles anyone whose rights or freedoms have been infringed "to obtain
such remedy as the court considers appropriate and just in the circumstances'. This"widest possible
discretion” is subject to appellate interference, as we have seen, "only if the trial judge misdirects
himself or if hisdecision is so clearly wrong as to amount to an injustice” (Regan, at para. 117).
Thereis no suggestion, | repeat, that the trial judge's decision in this case anounted to an injustice.
On the contrary, the trial judge exercised his discretion reasonably, and well within the broad limits
fixed by the Charter and the governing principles set out in Mills and its progeny.

57 Accordingly my purpose hereis not to defend the trial judge's choice of remedy. It requires no
further defence. My purpose, rather, isto uphold the trial judge's constitutional authority, under s.
24(1) of the Charter, to make that choice. If the discretion were theirs to exercise, some judges
might well have chosen instead to order disclosure and adjourn the proceedings. But we are not
entitled to intervene for that reason:

The appellate tribunal is not at liberty merely to substitute its own exercise
of discretion for the discretion already exercised by the judge. In other words,
appellate authorities ought not to reverse the order merely because they would
themselves have exercised the original discretion, had it attached to them, in a
different way.

(Friends of the Oldman River Society v. Canada (Ministry of Transport),
[1992] 1 S.C.R. 3, a p. 76), quoting Charles Osenton and Company v. Johnston,
[1942] A.C. 130 (H.L.), at p. 138.)

58 An appellate court that would have exercised original discretion as the tria judge did will
rarely be tempted to tamper with the law asit stands. The temptation, | fear, isfar greater, where the
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appellate court might have been inclined to exercise its discretion differently. Disagreement,
particularly strong disagreement, invites caution: A reviewing court must not, on account of its
disagreement alone, place trial judges offside by redrawing the established boundaries of their
discretion.

59 | think it better by far for an appellate court to affirm a discretionary decision with which it
disagrees than to reverse it impermissibly by adopting, ex post facto, a more regimented framework
that might have resulted in what it regards as a preferable result at trial. In the context that concerns
us here, the law as it stands does not authorize usto intervene in the impugned decision of thetrial
judge. And the proposed change in the law, while it would prevent trial judges in future cases from
exercising their discretion asthe trial judge did here, would at the same time hypothecate their
constitutional duty, under s. 24(1) of the Charter, to fashion appropriate and just remediesin
circumstances we cannot anticipate.

60 Itistruethatin R. v. O'Connor, [1995] 4 S.C.R. 411, the Court limited access to a particular
remedy under s. 24(1) by imposing essentially the same stringent test that Justice Rothstein would
adopt here. But that case dealt with a stay of proceedings and has no application here.

61 The stringent limits placed on the issuance of stays are afunction of the severity and finality
of that remedy. Unlike a stay of proceedings, the exclusion of impugned evidence rarely terminates
the proceedings - and, more rarely still, terminates the proceedings definitively. On the contrary,
probative evidence is often excluded under the common law of evidence or under s. 24(2) of the
Charter in trials that nonetheless proceed and routinely result in convictions.

62 Atthevery least, the exclusion of evidence asas. 24(1) remedy should not be subject to the
same demanding criteria as a stay of proceedings unless exclusion will preclude atrial, which is not
our case. Here, Mr. Bjelland was committed to tria at the conclusion of a preliminary inquiry that
proceeded without the tardily disclosed evidence. Moreover, after that evidence was excluded by
the trial judge, the Crown was evidently satisfied that the remaining evidence was capable of
supporting a conviction. In the absence of areasonable prospect of conviction, Crown counsel could
not reasonably have proceeded with the trial.

63 The Crown did have an option. Instead of proceeding on the strength of the remaining
evidencein its possession, the Crown, if it considered the excluded evidence of central importance
to its case, could have declared its proof closed and appealed the inevitable acquittal on the very
ground that it now invokes. On the other hand, if the Crown did not attach great importance to the
evidence then, it can hardly ask usto do so now. And yet, having opted to place Mr. Bjelland in
jeopardy of conviction at one trial on evidence it considered sufficient, the Crown now seeks a
"second kick at the can”.

64 On any view of the matter, the remedy of exclusion granted by the trial judge was hardly
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equivalent to a stay of proceedings and should not be made subject to the same constraints.

65 Finally, we have long accepted that an acquittal that results from the exclusion of evidenceis
warranted by overriding considerations of justice. See R. v. Harrer, [1995] 3 S.C.R. 562, at para. 42
(per McLachlin J,, as she then was, concurring); R. v. Genest, [1989] 1 S.C.R. 59, at pp. 82, 91 and
92 (per Dickson C.J., for the unanimous Court); R. v. Collins, [1987] 1 S.C.R. 265, at pp. 282-86.
The policy of the law in thisregard was well put by Samuel Freedman, then Chief Justice of
Manitoba, in this well-known passage:

The objective of acriminal trial isjustice. Isthe quest of justice
synonymous with the search for truth? In most cases, yes. Truth and justice will
emerge in a happy coincidence. But not always. Nor should it be thought that the
judicial process has necessarily failed if justice and truth do not end up in perfect
harmony... . [T]he law makes its choice between competing values and declares
it is better to close the case without all the available evidence being put on the
record. We place a ceiling price on truth. It is glorious to possess, but not at
unlimited cost. "Truth, like all other good things, may be loved unwisealy - may
be pursued too keenly - may cost too much."”

(S. Freedman, "Admissions and Confessions’, in R. E. Salhany and R. J.
Carter, eds., Sudiesin Canadian Criminal Evidence (1972), 95, at p. 99, quoting
Pearsev. Pearse (1846), 1 De G. & Sm. 11, 63 E.R. 950, at p. 957.)

Restricting exclusion as aremedy under s. 24(1) of the Charter to those limited circumstances in
which a stay would be warranted at once exaggerates the severity of exclusion as aremedy and
minimizes the importance attached by our system of justice to objectives other than truth-finding.

A

66 Thetrial judge reviewed the evidence carefully and accurately. He considered and rejected
alternative remedies, including a stay of proceedings and an adjournment.

67 Understandably, the trial judge considered as well that exclusion of the tardily disclosed
evidence was not a particularly drastic remedy in this case. He noted that the remaining evidence
had been found sufficient by a Provincial Court Judge at the conclusion of a preliminary inquiry, to
permit areasonable jury, properly instructed, to find the appellant guilty as charged.

68 Ultimately, the trial judge concluded that "[t]he proper remedy which address[es] the
accused's rights and balances those rights with the interest[s] of society, isto place both the accused
and the Crown in the position they occupied before the Crown attempted to introduce this new
evidence." Manifestly, the trial judge was guided in his exercise of discretion by the established
principles governing applications for aremedy under s. 24(1) of the Charter.
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69 On thewhole of therecord, | am thus satisfied that the trial judge's decision under this
standard was neither erroneous in law nor so clearly wrong as to amount to an injustice.

Vv

70 For al of these reasons, as mentioned at the outset, | would allow the appeal, set aside the
order for anew trial, and restore the verdict at trial.

Solicitors:
Solicitors for the appellant: Lord, Russell, Tyndale, Hoare, Calgary.

Solicitor for the respondent: Public Prosecution Service of Canada, Calgary.

* k k * %

Corrigendum, released August 4, 2009

Please note the following change in the English version of the case R. v. Bjelland, 2009 SCC
38, released on July 30, 2009:

In para. 57, the first sentence which reads "Accordingly my purpose hereis
not to defend the trial judge's choice of remedy, it requires no further defence.”
should be replaced by "Accordingly my purpose here is not to defend the tria
judge's choice of remedy. It requires no further defence.”

cp/e/glecl/glaxw/glcal/glhcs/glaxr/glced/gl cas/gl ced/gl cas/glhcs/gl sxr
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