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Textbook 
 
Chapter 14 of Forensic Evidence in Canada, Second Edition (Aurora, Ont.: Canada Law Book, 1999),  G.M. 
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Caselaw - Admissibility of the Evidence 
 
R. v. Sparrow (1979), 51 C.C.C. (2d) 443 (Ont. C.A.)  
 

Martin, J.A. 

On May 27, 1976, some rust-coloured stains were scraped from the trunk lid and the top of the right fender of 
the appellant's car. No bloodstains were found inside the car. The scrapings from the car, on analysis, proved 
to be human blood and contained factors common to the deceased and to only one per cent of the general 
population. Human blood was found on four areas of the appellant's jacket. Two of the stains were on the 
back of the jacket, another was on the right cuff, and one was on the edge of the left pocket. The blood 
groupings of the blood on the jacket are common to the deceased and to 13% of the population. A pair of 
jeans taken from the appellant on his arrest showed a trace of human blood on the left leg below the knee, 
which was insufficient for blood-typing. 

[…] 

Professor MacDonnell testified in reply that the blood-stains on the appellant's car depicted in photographs 
taken by the police on May 27, 1976, around 1:00 p.m., were consistent with the appearance of stains that 
were a day and a half to two days old; the outer limits of the age of the stains were two to three days. Their 
appearance was not consistent with stains that were five or five and a half days old. He testified that although 
the possibility of the stains being caused by a nose-bleed could not be excluded if the bleeding was over a long 
enough period, the pattern of the stains was not consistent with his experience with nose-bleeds. 
 
 
Caselaw - Qualification of the Expert 
 
R. v. Luciano, [2004] O.J. No. 4618 (Ont.S.C.J.) 

[1]  The Crown seeks to qualify Detective Constable  Bernie Webber as an expert witness in bloodstain spatter 
analysis. In doing, Mr. Dionne wishes to elicit expert opinion evidence from the officer. 

[2]  The basis upon which the Crown presents the officer is that his evidence tends to prove the following: 

[3]   The relative location of the attack on Colleen Richardson-Luciano within the kitchen of the Luciano 
residence; 

[4]  The movements of Colleen Richardson-Luciano’s body until it was deposited in the trunk of the 
Defendant’s motor vehicle; 

[5]   The nature and extent of cleanup in the residence after the death of Colleen Richardson-Luciano; and  



[6]   Michael Luciano was at the scene of the cleanup and was involved in the cleanup. 

[7]  Mr.  Bayliss opposes the officer being qualified because he has not pursued proper procedure in collecting 
and recording evidence, the officer lacks scientific training making it impossible for him to have applied the 
principles of scientific analysis when he made conclusions with the result that his evidence is only subjective 
and impressionistic, the witness served as a police officer here thus impairing his partiality, and the officer is 
not a properly qualified expert. 

[8]  Detective Webber explained that a bloodstain spatter analyst is involved in the study of the  shape, size, 
location of bloodstains so as to provide an interpretation of events giving rise to their origin. In addition an 
analyst’s expertise may show that sometimes bloodstains are not normally visible and that some 
enhancement must be done to bring bloodstains forward to analyze. 

[…]  

[30] I am satisfied that bloodstain pattern analysis is a field of study in which a person may be qualified to give 
expert opinion evidence. I have had literature presented on the subject during this voir dire. There has been 
cross-examination of Detective Webber on the literature. This is not junk science. This officer is a recognized 
person in this field and is qualified to provide such opinion evidence. 

 
R. v. O'Grady, [1999] B.C.J. No. 684 (B.C.C.A.) 
 
Donald J.A.:-- […] 

39     It is alleged that Dr. J.A.J. Ferris, a forensic pathologist, should not have been allowed to give an expert 
opinion on the "question of how the injuries to the deceased gave rise to certain bloodstain patterns on the 
clothing of the appellant at the relevant time." It is further argued that even if Dr. Ferris was so qualified, his 
evidence was "redundant" because two other Crown experts offered the same opinion and adding his opinion 
to the Crown's case was unfair. 

40     I can find no merit in either point. The trial judge found that Dr. Ferris: "... has both training and 
experience in respect of the subject matter of the proposed evidence." 

41     This was a reasonable finding on the evidence given by Dr. Ferris during a voir dire in which he was 
asked: 

Q ... Could you comment a little, please, on the subject of bloodstain pattern analysis?  
 
A In what regard? In terms of bloodstain pattern analysis my role in that, or my understanding 
of that as a pathologist is very much a question of experience over the years, of interpreting 
bloodstains, seeing bloodstains. It was a role in the very early days of bloodstain pattern analysis, I 
suppose, it was the pathologist or forensic pathologist that did much of the analysis, but that has been 
completely taken over, certainly in Canada by police scenes of crime investigators who are trained 
blood spatter pattern analysts and who do a level of mathematical analysis of blood spatters that I 
certainly never did, but in terms of the overall general interpretation such as the general classification 
of patterns and the types of wounds that would give rise to patterns, that's something that falls within 
my level of understanding and I'm often called to interpret that and give evidence on that, but I 
certainly don't go to scenes and do the type of mathematical analysis and documentation that the 
spatter pattern analysts do. 
 
Q From your point of view, Doctor, the question of the bloodstains found on the clothing of 
individuals in proximity to the deceased, is that a subject that is involved in your work? 



 
A Yes. It's an area that is sort of evolving to some extent in that until relatively recently I would 
go to a scene. I would identify blood spatter patterns that I thought were of significance in terms of 
the investigation of the death and the interpretation of the injuries and the analyst would then be 
called in by the police to do that examination and documentation. Now what happens is that the 
detectives when they go to the scene will now usually without reference to the pathologist make a 
decision as to whether or not an analyst is required. If an analyst hasn't been called and I think one is 
required, then they would in turn call an analyst. 

  

42 On this testimony, the trial judge was entitled to conclude that Dr. Ferris met the test set out by 
Sopinka J. in R. v. Mohan, [1994] 2 S.C.R. 9 at 425 (C.C.C. reference - use S.C.R.]: 

Finally the evidence must be given by a witness who is shown to have acquired special or 
peculiar knowledge through study or experience in respect of the matters on which he or she 
undertakes to testify. 

 
 
Caselaw - Application of the Evidence – Issue of Identity 
 
R. v. Giesbrecht, [2006] B.C.J. No. 1225 (B.C.S.C.)  

 [28]           I am satisfied that the accused was at least a temporary occupant of the apartment, and had been 
for some little time, perhaps a couple of weeks prior to the night in question.  As Mr. Strandberg submits, this 
in fact provides an explanation for some aspects of the evidence offered by the Crown.  Most notably, the 
fingerprint evidence.  The totality of the evidence, however, satisfies me beyond a reasonable doubt, that the 
accused was, in fact, responsible for these deaths.  In particular, I rely on the totality of the evidence including 
the following:  

(a)       the presence of DNA profiles matching those of the accused on the shaft of the Master 
craft claw hammer, which I find to be the primary murder weapon, as well as on the shaft of 
the roofing hammer, which I find was used in the assaults as well.  This DNA as found together 
with DNA from the deceased, Esouloff, and with the positive presence of blood in the case of 
the claw hammer;  

(b)      the accused at the time of his arrest was found to have cuts on his hands;  

(c)        the accused at the time of his arrest was found in possession of a set of keys, Exhibit 
11, which I find were those belonging to the deceased, Esouloff;  

(d)      samples taken from the inside of the collar, and the armpit area, of the striped shirt 
found on the computer chair provided a mixed profile, having originated from three or more 
contributors.  The information developed insofar as it went was consistent with those of the 
deceased, Esouloff, and that of the accused, Giesbrecht, both of whom could not be excluded 
as contributors to the mixed profiles.  I am aware that this evidence is of limited use as a 
definitive form of proof, and consider its significance to lie, in this case, in its combination with 
other evidence. 

(e)      medium velocity blood drops were identified and photographed by Sgt. Hignell, the 
blood spatter analyst, on both shoes worn by the accused at the time of his arrest.  While the 
screening test of these areas was positive for the presence of blood, the quantities were 



insufficient to allow the completion of the confirmatory test.  Nevertheless, the opinion of Sgt. 
Hignell, in combination in this case with the positive presumptive test, satisfies me that 
medium velocity blood drops were present on the right shoe in the area of the first lace, and 
the second lace; and on the left shoe in two areas on the top of the toe cap, as well as on the 
first lace, two areas on the second lace, and on the tongue behind the laces.  In the case of the 
left shoe, a DNA profile was obtained, which was of mixed origin.  The major component was 
consistent with having originated from two individuals, and the deceased Esouloff, and the 
accused, Giesbrecht, could not be excluded as contributors to that mixed profile.  This 
particular evidence came from one of the two areas on the toe cap of the left shoe, and is of 
limited evidentiary value on its own.  The particular sample, however, does not stand alone.  
Three other areas of the left shoe, one on the toe cap; one on the second lace; and one on the 
tongue behind the lace yielded DNA profiles matching each other, and that of the known 
sample from the deceased Esouloff.  The estimated probability of selecting an unrelated 
individual at random from the Canadian Caucasian population with the same profile is one in 
4.3 billion.   

[29]           The presence of the first mentioned sample, and its profile, in conjunction with these three samples, 
in my view, establishes that medium velocity blood drops from the deceased Esouloff, landed on the accused's 
shoes in locations which would not, in ordinary use, come into contact with the floor, or the body of Esouloff 
in its final resting place.  The mixed profile itself is similar to the results from the collar and armpit area of the 
striped shirt, which also contained confirmed areas of blood from which DNA profiles matching that of the 
deceased Esouloff were derived.  This combination includes findings of a mixed profile, and a profile which 
does not in any of the four cases exclude the accused.  This is in the case of the striped shirt, the claw 
hammer, the roofing hammer, and the accused's left shoe.  The left shoe is clearly linked directly to the 
accused, and the blood on his shoe links that shoe directly to the death of Mr. Esouloff.  These combinations 
of findings, when coupled with the mixed profile results obtained from the shaft of both the claw hammer in 
area AF, and the roofing hammer, again area AF, in my view leads to only one conclusion, and that is that at 
the time of the killings, the accused, Terrance Scott Giesbrecht, was wearing the shirt, Exhibit 19, and wielding 
the hammers, Exhibits 5 and 6.    

[30]           The only logical explanation for the presence, location, and pattern of medium velocity blood drops 
on the arch area of the accused's shoes was his being in close proximity to the deceased, Esouloff, and striking 
the blows which killed him.  The evidence, taken as a whole, satisfies me beyond a reasonable doubt that the 
accused did so.  

 
Caselaw - Application of the Evidence – Defence of Provocation 
 
R. v. Flegel, [2005] O.J. No. 1602 (Ont.C.A.) 

[1]   The appellant, David Flegel, appeals his conviction for second-degree murder.  He submits that the judge 
did not charge the jury correctly on the issue of provocation and seeks a new trial.  The Crown argues that the 
defence of provocation did not have an air of reality and should not have been left to the jury.  Consequently, 
any error in the charge on provocation should not result in a new trial.  

[…] 

[26]   To qualify as provocation, the gesture must have been sudden and the appellant’s reaction equally so.  
The forensic evidence contradicts the appellant’s claim that he struck a single blow to the deceased’s head by 
the washroom.  Expert forensic blood pattern analysis evidence, forensic pathology evidence from Barrett’s 
autopsy, expert DNA evidence, and police crime scene identification evidence were consistent with Barrett 
sitting on the couch when he was struck on the head at least once causing him to bleed.  Blood pooling on the 



couch suggested that Barrett remained on the couch for a time after he was struck.  Barrett’s bloodstains 
throughout the apartment were consistent with his making his way back from the living room towards the 
bathroom.  Blood spattering in the bathroom was consistent with Barrett also being beaten there with a piece 
of a drawer.  Most blood projected from Barrett’s head when he was lying between four and fourteen inches 
off the bathroom floor.  Blood pooling shows that Barrett’s body was moved from the bathroom to the 
bedroom where blood also pooled.  He was then moved again to the place where his body was found, partly in 
the bathroom and partly in the bedroom.  Given the jury’s rejection of the appellant’s position that he was not 
the person who caused Barrett’s death, the length of time over which the assault took place undermines the 
argument that it was a sudden, short assault consistent with a burst of passion.  Barrett died from a beating 
that occurred in two rooms with time in between for blood to pool in each room.   

[27]   For these reasons, I am of the opinion that neither the objective nor the subjective branch of the test for 
leaving provocation with the jury was met.  There is no evidence on which a reasonable jury, acting judicially, 
could find a wrongful act or insult sufficient to deprive an ordinary person of the power of self-control.  The 
forensic evidence overwhelms the appellant’s bald statement to his sister that he reacted to Barrett’s gesture 
toward his testicles by delivering a single blow to his face.  Barrett’s murder was not sudden.  As none of the 
three requirements for the defence of provocation were met the defence should not have been left with the 
jury and the trial judge erred in law in so doing.   

[28]   The trial judge’s error in leaving the defence of provocation to the jury occasioned no substantial wrong 
or miscarriage of justice in the circumstances of this case. Since the jury would have concluded that Flegel 
murdered Barrett before considering the defence of provocation, the verdict would necessarily have been the 
same.  

 
Caselaw - Application of the Evidence – Inferring Intent  
 
R. v. Teske, [2005] O.J. No. 3759 (Ont.C.A.) 
 
14     Based in large part on the appellant's statements to the police, the police obtained a search warrant for 
the home. A forensic examination of the home indicated that significant efforts had been made to clean up 
the home and to obliterate any evidence of bloodstains or splattering. Those efforts included cleaning parts of 
the home, painting certain areas, sometimes with two different paints, and using duct tape to cover up blood 
in the joints in the floor. The clean-up efforts removed most of the visible signs of blood. However, the police 
used special chemicals to locate many bloodstains and splatters not visible to the naked eye. 

15     The forensic examination located 103 bloodstains, most of which were made by Mrs. Teske's blood. 
These bloodstains were located primarily in nine different areas in three parts of the home. Extensive blood 
splattering was found in the kitchen near the side door and on the outside of the door at the side entrance. 
Blood was also found on the walls, handrail and the landing of the stairs leading from the side entrance to the 
basement. Finally, blood was found on the basement floor and walls. 

16     The Crown expert called to testify as to his opinion based on the bloodstain and blood splatter patterns 
offered five opinions: 

• Mrs. Teske received at least one medium velocity impact while in the doorway area of the kitchen side 
entrance at a height of about one metre above the floor; 

• the side door was open for at least one impact to Mrs. Teske while she was in the vicinity of that door; 

• Mrs. Teske was lying on the stairway landing for some time after receiving a bloodletting injury; 

• Mrs. Teske received at least one additional medium velocity impact while lying on the basement floor 
underneath the steps; and 



• there was an obvious and extensive clean-up attempt, including painting areas of the home white and 
grey. 

17     The only witness called by the defence was an expert who challenged some of the opinions of the Crown 
expert. He testified that the blood splatters did not permit any inference as to whether Mrs. Teske had 
suffered a medium velocity impact, much less more than one medium velocity impact. The defence expert did 
agree, however, that there had been extensive efforts to cover up the blood splatters and that Mrs. Teske's 
body was lying on the landing of the stairs for some time after she was bleeding. 

18     The defence expert testified that the evidence of the blood splattering relied on by the Crown expert was 
sufficient only to allow the conclusion that Mrs. Teske's body was moved out of the home through the side 
door and that in the course of moving the body, it was jostled or bumped against something, which caused her 
blood to disperse about a quarter of a metre beyond the door entrance. 

The Trial Judge's Analysis of the Expert Evidence 

89     As indicated above, by the end of the evidence, the only live issue was whether the appellant had the 
intention necessary for murder under s. 229(a)(ii). The expert evidence was crucial on this issue. According to 
the Crown's expert, the bloodstains and splatters supported the inference that the deceased was struck at 
least twice with medium velocity impacts while her body was in two different locations in the house. One 
impact occurred while she was lying on the basement floor. A medium velocity impact was described as a 
blow struck with a fist or a bat or some similar object. If the opinion of the Crown expert was accepted, there 
could be no doubt about the appellant's intention. 

90     The defence expert accepted some of the opinions advanced by the Crown's expert, but took issue with 
the Crown expert's evidence that the deceased had been struck with at least two medium velocity impacts. He 
testified that the number and nature of the blood splatters described by the Crown expert were consistent 
with the deceased's blood having been deposited in those locations when her body was jostled or struck the 
wall as it was being removed from the home. This theory was arguably consistent with the appellant's position 
that he was guilty of manslaughter and not murder. 

[…] 

94     The trial judge concluded that the Crown expert's opinion evidence offered the only reasonable 
explanation for the amount and location of Mrs. Teske's blood found in the home. There is no reason to think 
that he misapplied the burden of proof in coming to that conclusion. 

[…] 

97     As I read the trial judge's reasons, he ultimately rejected the defence expert's opinion because the 
defence expert offered no tenable explanation for the entirety of the scene as found upon the forensic 
examination of the home. The amount of Mrs. Teske's blood found at the scene and the numerous locations 
where her blood was found (bearing in mind that the trial judge found that most of the bloodstains had been 
totally obliterated by the appellant's clean-up efforts) were unexplained by a suggestion that the deceased 
had fallen down the stairs and that the rest of the blood found in the house was caused by jostling the body 
against the wall or the stairs as the appellant carried it out of the house. 

98     As the trier of fact, the trial judge was obliged to assess the expert evidence in its entirety and in the 
context of the whole evidentiary picture. That is what he did and that is why he rejected the defence evidence 
as offering any possible reasonable explanation for the blood found in the home. 
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