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R. v. Gagnon, [1975] O.J. No. 1670 (Ont. County Court) 
 
1     SMITH CO. CT. J. (orally):— The defence, at the close of the Crown's case, moves for 
what I assume is a directed verdict on the grounds that the Crown has failed to establish an 
essential ingredient of the offence, namely, that the notes in possession of the accused 
which became Ex. 1 (assuming, of course, that possession has been established) constitute 
counterfeit money within the meaning ascribed to it in the Criminal Code, R.S.C. 1970, c. C-
34. 
2     The expression "counterfeit money", which is found in the bill of indictment, is taken 
from s. 408 and is defined in s. 406 (b) or possibly, as the Crown indicates, s. 406(a). In 
either case the same reasoning applies and it is defined to include: 

"(a) a false coin or false paper money that resembles or is apparently intended to 
resemble or pass for a current coin or current paper money". 

And 
"(b)  a forged bank note, whether complete or incomplete". 

3     If we proceed under para. (a) well then the definition of "current", which is also found in 
s. 406, becomes relevant and it is defined to mean: 

"... lawfully current in Canada or elsewhere by virtue of a law, proclamation or 
regulation in force in Canada or elsewhere as the case may be". 

4     And if the definition of counterfeit money which is to be used or is to be selected is the 
one found in para. (b), that is, "a forged bank note", then we must refer to s. 2 [am. 1972, 
c.13, s. 2; 1972, c. 17, s. 2; 1973-74, c. 17, s. 9] of the Code which defines bank note, and the 
meaning given to bank note in s. 2 is that of (para. (b) of that definition) 

"... any negotiable instrument ... 
(b)  issued under the authority of the Parliament of Canada or under 
lawful authority of the government of a state other than Canada, 
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intended to be used as money or as the equivalent of money, immediately upon 
issue or at some time subsequent thereto, and includes bank bills and bank post 
bills". 

5     Now, it is urged upon me that the bills which became Ex. 1 -- which form Ex. 1, being or 
purporting to be United States currency, it was incumbent upon the Crown to establish the 
lawful authority under which they would have been issued had they been genuine. In other 
words, it is said that before forgery can occur -- and hence counterfeiting -- there must have 
been first a genuine bank note which the counterfeiter was seeking to imitate and that bank 
note, to be genuine, must have been issued under lawful authority. I subscribe to this view 
which is obviously a proper view of the situation and the same view ought to be taken if s. 
406(a) is utilized as a definition of counterfeit money, since the definition of "current" 
includes or refers to what is lawfully current by virtue of a law, proclamation or regulation 
in force elsewhere. However, the question really is not whether the Crown has to prove that 
that note, if genuine, would be lawful, but how the Crown must prove that. In other words, 
the issue is the nature of the proof required when it comes to a Canadian bank note or other 
currency. As submitted by the defence yesterday, we gain assistance from s. 18 of the 
Canada Evidence Act, R.S.C. 1970, c. E-10, and, through the instrumentality of that section, 
from s. 7 of the Currency and Exchange Act, R.S.C. 1970, c. C-39, of which judicial notice is 
taken, although Regina v. MacIntosh, 16 C.R.N.S. 119, [1972] 1 O.R. 512, 5 C.C.C. (2d) 239 
(Ont. C.A.), to which a reference has just now been made by the Crown, makes no reference 
to that method of establishing lawful authority. If the money is non Canadian then the 
lawfulness of the issue must be specifically proven -- indeed, it may well be that, following 
the Macintosh decision, the lawfulness must still be specifically proven even if the note 
involved in the proceedings is a Canadian one and, according to the defence, the lawfulness 
must be proven or established by a legal expert opinion, given that reference to a relevant 
statute or proclamation or regulation, as s. 406 has it in its definition of the word "current". 
6     Well, on giving this matter very careful consideration -- very anxious consideration 
indeed -- since it came up yesterday and hearing the submissions of both counsel and being 
made aware of the Macintosh decision and a decision of the Supreme Court of Canada in 
Robinson v. The Queen (1973), 5 C.C.C. (2d) 505, 34 D.L.R. (3d) 1, I have concluded that I 
cannot agree that a legal expert opinion is the form which the proof must take. In Robinson 
v. The Queen proof appears to have taken the form of evidence by a treasury representative 
who, according to the report at least, quoted no specific law or specific proclamation or 
regulation. The evidence which bears on this point given by the treasury representative is 
found at p. 508 of the report where he did state that the 1941 United States dimes were 
definitely currency in the United States and he stated that they were legal tender and he 
stated that if they had been genuine they would have been legal tender since the day they 
were minted and would be legal tender today. However, that official did not state that he 
was a legal expert and did not refer to a specific law of the United States although he may, I 
appreciate, have done so in the balance of his evidence which is not referred to. And it may 
well be that proper proof, in accordance with the submissions made by the defence, was 
made in that case and therefore was not an issue before the Court of Appeal or before the 
Supreme Court of Canada. For that reason that case is certainly not conclusive on the point 
although it affords me some assistance in deciding the point at issue. 
7     Now it is clear, I think, that judicial notice cannot be taken of the fact that, say, the "A" 
and "B" series were lawfully issued in the United States but there is no need to refer to 
judicial notice. There is evidence by a Mr. Seguss, who has wide experience according to the 

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23OR%23sel2%251%25year%251972%25page%25512%25sel1%251972%25vol%251%25&risb=21_T8084040813&bct=A&service=citation&A=0.5105563127169844
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qualifications which have been listed in the Court, including extensive studies in the central 
bureau of counterfeit, studies in the State of Massachusetts, trips to the Washington Bureau 
of Engraving and Printing, studies of the nature of the paper used (both in Canada and in the 
United States) and visits to the places where the paper is manufactured -- in the case of 
Canada by Domtar, and in the case of the United States by Crane and Company. Now if we 
had a mere lawyer -- and I am not using the word "mere" in any disparaging sense -- but if 
we had a mere lawyer testifying he would still leave open the question of genuineness of the 
note used for comparison purposes or the question of the forgery of the suspect note. 
8     Now it seems to me that it could not have been the intention of the framers of those 
provisions that proof should be by legal opinion. Section 419(2) provides for a certificate to 
be filed by an examiner appointed by the Solicitor General certifying that a suspect bank 
note is counterfeit money and Mr. Seguss is, of course, such an examiner. Now surely when 
such examiner testifies in court he should be in the position of giving similar opinion to that 
which can be given in certificate form. Now he can be cross-examined, of course, on the 
basis of his opinion and on his qualifications, but this right of cross-examination does not 
take away from or in any way impair the admissibility of the evidence, notwithstanding that 
reference has not been made in that evidence or in that opinion to the law -- to the specific 
law or the specific regulation or proclamation that authorized the issue of the genuine notes 
which the offender is alleged to have tried to forge. 
9     Now the evidence here given by Mr. Seguss, inter alia, includes the following. In chief he 
was asked: 

"Q.  Could you please describe what examination you did with these bills? A. I 
conducted a macroscopic and microscopic examination of these exhibits, Q1 to 
Q71, and it disclosed a number of significant differences between their 
characteristics and those which would be found on checking U.S. federal reserve 
bank notes of the same Federal Reserve Bank series and denomination. 
Q.  Did you have a legitimate 1969 C' series $20 currency? A. We had in our 
possession a U.S. $20 genuine federal reserve note of the 1969 series. 
Q.  How did you know that this particular bill -- these bills you were examining -- 
those alleged counterfeit bills were of the '69 series? A. I explained that U.S. 
paper currency is divided off into series and the -- a minor series change such as 
from 1969 to 1969A normally appears when a signature or two signatures 
change, so all genuine paper U.S. paper currency of the 1969 series -- and 
comparing that to the 1969A, 1969B, 1969C, etc., series -- the only difference 
would be in the signatures, which would be either in the signature of the 
Treasurer of the United States or in the Secretary of the Treasury. 
"Q. How would you be able to tell which series these bills were purported to be 
from? A. Q1 to Q71 inclusive bear the alleged series 1969C and that series had as 
its signatures the Treasurer Romana Banuelor' and as the Secretary of the 
Treasury George P. Schultz'. This indicates a 1969C series." 

10     Then later: 
"Q. In your involvement in examining true and counterfeit bills have you found 
American currency manufactured by means of the offset printing process? A. No, 
I have never seen genuine U.S. paper currency manufactured by offset." 

11     Then he describes the other differences -- the security features. He goes on to describe 
distinctive fibres. Then later the question was asked: 
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"Q.  As a result of your examination of the currency you have numbered Q1 to 
Q71, what conclusions did you draw? 
A.  concluded that they were not genuine U.S. federal reserve notes from the 
Federal Reserve Bank of New York, New York, of series 1969C." 

12     Then in cross-examination he did admit that he had a genuine United States federal 
reserve note that had been obtained, although by someone else, from the Bureau of 
Engraving and Printing in Washington and then he was asked: 

"Q.  The note that you have in your laboratory and which you compared to these 
notes -- is it possible that is a note which was prepared by someone other than 
the plant in Washington? A. No, it would not be possible. Not in this particular 
case. 
Q. Well, did you get it there yourself? A. No I didn't. 
Q.  So it's possible it could have come from elsewhere? A. Not in my opinion, no." 

13     Then later: 
"Q.  So really you have no knowledge of that, nor could you compare those two as 
being -- A. That note was compared to other genuine notes (referring to the 
genuine note taken by another R.C.M.P. officer from Washington) -- that note was 
compared to other genuine notes we had in our possession and it bore all the 
same characteristics." 

14     Then, finally, in answer to a question -- to this question: 
"Q.  All you can say about it is really the note you compared these 71 bills to was 
different from those? A. My comparison -- my examination of these suspect notes 
was not based solely on this one particular genuine note but as well on my 
knowledge of production of genuine U.S. paper currency. This is the purpose of 
the trip out to the Bureau of Engraving and Printing." 

15     Now clearly that is admissible evidence from an expert in the field from which a juror 
may infer or find that there were genuine bank notes -- United States bank notes of, say, the 
"A" and "B" series, issued under lawful authority, a counterfeit of which the accused is 
charged with having in his possession, and this would then become a finding of fact by the 
jury based on admissible evidence that we have heard from Mr. Seguss and, for the reasons 
that I have given, the motion will be denied. 

 

 

 

 

 

Regina v. MacIntosh, [1971] O.J. No. 1815 (Ont. C.A.) 

1     SCHROEDER, J.A.:— This is an appeal by the Attorney-General of Ontario from a 
judgment pronounced by Fitzpatirck, Prov.Ct.J., on March 3, 1971, after the hearing of a 
charge preferred against the accused for an offence contrary to s. 393(b) of the Criminal 
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Code, 1953-54 (Can.), c. 51 [now R.S.C. 1970, c. C-34 s. 408(b)], namely, having 
counterfeit money in his custody or possession, whereby the accused was acquitted. 

2     In support of the charge the Crown adduced the evidence of an R.C.M.P. officer, one 
Corporal Richard Gaetan Jacob, who testified as follows: 

188. Q. Corporal, you're an officer with the Royal Canadian Mounted Police at 
their Laboratory at Ottawa, is that correct? A. That is correct, Your Honour. 
189. Q. And in what capacity are you employed? A. I am employed as an 
Examiner of counterfeits. 
190. Q. And how long have you been so employed? A. Five years. 
191.  Q. Counterfeit what? A. As a counterfeit examiner. 
192. Q. Can you briefly describe to His Honour what your qualifications are in 
that field? A. With regards to Bank of Canada Notes, I undertook a one year 
study period during which I studied graphic arts principles, as well as all the 
steps necessary in the manufacture of Bank of Canada Notes, the issuing 
procedure followed by the Bank of Canada, subsequently subjected to 
examination by the Royal Canadian Mounted Police Headquarters, and 
proceeded examining and testifying in subject matters. 
193. Q. And have you given expert evidence in regards to currency and the 
validity of Bank of Canada Notes in Court? A. I have given evidence in Courts of 
Canada approximately one hundred and fifty times. 
194. Q. And has that evidence been accepted as expert opinion evidence. A. It 
has, Your Honour. 

3     The witness further testified as follows: 
202. Q. Now did you form any opinion with regard to these nine, Ten Dollar 
Bank of Canada Notes? A. I proceeded to conduct the usual miscroscopic 
examination which revealed a number of significant differences between their 
characteristics and those of genuine Bank of Canada Ten Dollar Notes of the 
same issue, that is 1954 issue. The differences were mainly in the security 
features of the paper, the printing procedures used in the fabrication of these 
Notes, as well as the numbering procedures that were used to number the 
notes in front of me. 
203. Q. And did you form an opinion after examining each of these nine Notes? 
A. After ... from these differences I concluded that these were not genuine 
Bank of Canada Ten Dollar Notes as issued by the Bank of Canada. 
204. Q. Having come to that conclusion, what term would you use in respect to 
these Notes? A. That they ware counterfeit notes. 

4     Question 216: 
216. Q. If you used the term, "a legitimate proper 1954 series Note", which 
these nine apparently are purported to be, would they have been lawfully 
current in Canada at the time? A. If they had been genuine they would be 
lawfully current. At the conclusion of the Crown's case counsel for the defence 
moved for a dismissal of the charge, reserving the right to call evidence if it 
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should be necessary. The learned Provincial Judge gave effect to counsel's 
motion, stating at p. 31 of his reasons: 
I am asked really to find that the mere statement of Corporal Jacob to that 
effect [that the bills, if genuine, would have been lawfully current in Canada] is 
a sufficient compliance with the law, and that, I am not prepared to do. I think 
that the section itself is quite clear in the fact that "curent" -- and I am now 
referring again to s. 391(d), "current" means "lawfully current in Canada or 
elsewhere by virtue of a law, proclamation or regulation in force in Canada or 
elsewhere, as the case may be", and I think the Crown has neither (a) 
produced a certificate as allowed by s. 404; or (b) some documentary evidence 
or at least a moneyer ... or some official from the Bank of Canada, who is in a 
position to make reference to the proper law or proper Proclamation or 
Regulation and whose evidence would be accepted without reservation. I am 
not in any way demeaning the expert character of Corporal Jacob's evidence 
but what I am saying is, although he is an expert in his field as am examiner of 
counterfeit money, he is not, in my opinion, with the law as it now stands, 
qualified as a person, by virtue of the evidence I heard, who is in a position to 
make reference to the proper law, or proper Proclamation or Regulation in 
order to satisfy the necessary character of thelaw as it now stands, merely by 
the statement in reply to a question by the Crown Attorney that these bills, if 
genuine, would have been lawfully current in Canada. 

He accordingly dismissed the charge. 

5     The learned Judge seems to have been greatly influenced in coming to this deicison 
by the judgment of the Quebec Court of Appeal, in Cowan v. The Queen, 36 C.R. 285, 
[1961] Que. Q.B.639n. That case was concerned with a charge of having in possession or 
custody American counterfeit bills but the case, apart from the fact that it involved the 
possession of counterfeit foreign currency is also distinguishable on another ground 
which plainly appears from the reasons for judgment of Hyde, J., from which I quote the 
following passage [at p. 286]: 

It is true that the Crown produced evidence of an R.C.M.P. officer that it was 
made in such a manner as to be clearly false to him and that he had had some 
experience in the Treasury Department in Washington, D.C. He was not 
questioned, nor was nay other evidence produced, as to the legal background 
behind its supposedly "current" character. 

In the present case not only were the qualifications of the R.C.M.P. officer clearly stated 
in the course of testimony, but he expressed the unqualified opinion that if the 
counterfeit bills in question had been genuine they would have been lawfully current in 
Canada. I refer also to an older English decision in R. v. Woods (1922), 16 Cr. App. R. 129 
at p. 130, where Hewart, L.C.J., stated: 

The summing-up of the learned judge sufficiently directed the jury to address 
their minds to the question whether these notes were in fact intended to 
resemble and pass as genuine bank notes. The Court is of opinion that in a 
comparison with something so familiar as a bank note it is not necessary to 
produce a genuine note. It might be otherwise in the case of other and less 
familiar documents, e.g., a Treasury bill. 



 7 

6     We respectfully disagree with the conclusion reached by the learned Judge as quoted 
above and it is our opinion that in the present case the Crown adduced ample evidence to 
make out a prima facie case against the accused, which made it incumbent upon him to 
present his defence. It could not be said, if this were a case tried with a jury, that there 
was no evidence fit for submission to the jury. The order of acquittal will, therefore, be 
set aside and since the accused, through his counsel, reserved the right to offer evidence 
by way of defence we have no alternative but to direct a new trial. 

Appeal dismissed. 
 
 
R. v. Serratore, [1980] O.J. No. 797 (Ont.C.A.) 

The judgment of the court was delivered by 

1     MacKINNON A.C.J.O. (orally):— The Crown appeals the acquittal of the respondent 
on a charge of uttering counterfeit money contrary to s. 410 of the Criminal Code. The 
respondent, although duly notified of this appeal, did not appear and was not 
represented on the appeal. 

2     At the trial before His Honour Judge Marshman, at the conclusion of the Crown's 
case, counsel for the respondent moved for an acquittal on the ground there was no case 
to answer. After reserving the matter for consideration, the learned trial judge allowed 
the motion and acquitted the respondent. 

3     The definition of counterfeit money, which is relevant here, is "false paper money 
that resembles or is apparently intended to resemble or pass for ... current paper 
money". (Criminal Code, s. 406(a)). 

4     The bills in question were alleged to be $50.00 United States of America bank notes. 
The trial judge granted the application for an acquittal apparently on the ground that the 
R.C.M.P. witness, who he acknowledged was "very well qualified to give an expert 
opinion", was not sufficiently expert to establish that the bills, of which the bills before 
him were forgeries, were "current". The trial judge acknowledged that, by virtue of s. 
419(2) of the Criminal Code, a certificate signed by a person designated as an examiner 
of counterfeit by the Solicitor General of Canada stating that paper money, such as in the 
instant case, was counterfeit and that any paper money is current in Canada or 
elsewhere, is evidence of the statements contained in the certificate. However, the trial 
judge was of the opinion that the person giving viva voce evidence, as was the case 
before him, even though he had been designated as an examiner of counterfeit by the 
Solicitor General, could not give evidence that the money being counterfeited was 
current unless he was someone who could give a "legal opinion" that such money was 
current in the United States. 

5     Daryk Penk, a member of the Royal Canadian Mounted Police, gave evidence at the 
trial. He had graduated from the University of New Brunswick with a Bachelor of Science 
degree and joined the R.C.M.P. in 1976. He immediately began his course of instruction 
towards becoming qualified as a counterfeit examiner. He was appointed an examiner of 
counterfeit by the Solicitor General pursuant to s. 419(2) of the Criminal Code on 
September ll, 1978. His training and experience was intensive and extensive. For our 
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purposes, it included viewing and studying the production of the paper used in the 
production of United States bank notes and the printing procedure and method of 
issuance and distribution of genuine United States bank notes at the Bureau of Engraving 
and Printing at Washington, D.C. and at the head offices of the Treasury Department at 
Washington. His evidence was that to date he had examined greater than five million 
bank notes and other questioned documents, lectured to various police departments 
across Canada on the subject of counterfeiting and had been accepted as an expert 
witness by various courts in Canada. Counsel for the respondent at the trial admitted his 
qualifications as a counterfeit examiner. 

6     After examining the questioned $50.00 bills Mr. Penk came to the conclusion that 
they were not genuine, which conclusion was not disputed. Based on his designation as 
an examiner of counterfeit and his observation and knowledge of the production of 
genuine bills of that denomination, along with his studies of the relevant laws of the 
United States as part of his qualifications, Penk proposed to state his opinion that the 
counterfeit bills resembled or were intended to resemble paper money which was 
currently legal tender in the United States. Objection being taken by counsel for the 
respondent, the trial judge, as stated, refused to accept Penk's evidence on that point 
stating that it was not a certificate case and ultimately, concluding that, to prove the bills 
were lawfully current in the United States, the Crown would have to call a "legal expert" 
on the subject. He was of the opinion, apparently, though his reasoning is not too clear on 
the point, that Mr. Penk was not such an expert. 

7     In our view, the learned trial judge erred in holding that the opinion of Mr. Penk was 
not admissible evidence. Section 419(2), which allows for the designation of an examiner 
of counterfeit by the Solicitor General of Canada, was introduced into the Criminal Code 
in 1968. It was obviously introduced, in part at least, to eliminate some of the difficulties 
previously encountered by the Crown in establishing the currency of the legal tender in 
issue. Clearly Mr. Penk could give a certificate whether certain paper money was current 
in the United States. Because of the nature of his specialized training and his occupation 
and experience in this narrow field and his designation as an examiner of counterfeit, he 
was qualified to give evidence whether the bills, which the counterfeit bills were 
apparently intended to resemble, were current. In our view, he was competent to give 
such evidence on either of two grounds: (1) he was designated an examiner of 
counterfeit under s. 419(2), and (2) because of his training and experience in this narrow 
specialized field. His evidence established a prima facie case against the respondent and 
there should not have been an acquittal entered. 

8     In the result, accordingly, the appeal is allowed, the order of acquittal is set aside and 
a new trial directed. 
 
 
 
R. v. Anderson, [2005] B.C.J. No. 599 (B.C.C.A.) 

Criminal law — Appeals — From verdict — Misapprehension of or failure to consider 
evidence — Procedure — Trial judge's duties — Controlled drugs and substances — 
Cultivation or production — Possession or trafficking. 
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Appeal by the accused, Anderson, from conviction on charges of production of 
marihuana, possession of marihuana for the purpose of trafficking and mischief by 
willfully causing damage. When police executed a search warrant of Anderson's 
residence, they found a marihuana cultivation operation. They took photos of the area, 
which included a photo of a calendar that contained a watering and feeding schedule. 
Anderson was convicted on the basis of a handwriting comparison between the photo of 
the calendar and the writing on a chequebook that had also been seized. Anderson 
argued that though the judge was entitled to make a handwriting comparison, he should 
have given notice to the parties so they could adduce evidence and present argument on 
the matter.  

HELD: Appeal allowed. No one had drawn any attention to the handwriting during that 
trial. The calendar itself was not put into evidence. It was not a common occurrence for 
the judge to conduct a handwriting analysis without the use of experts, so there was no 
expectation that defence should have been aware of the likelihood of the decision resting 
on the handwriting comparison. The trial was procedurally flawed. Anderson was 
entitled to a new trial.  

Ground 2 - The Handwriting Comparison 

11     The appellant accepts that a judge can compare the handwriting on two or more 
documents without the assistance of an expert: R. v. Abdi (1997), 116 C.C.C. (3d) 385, 34 
O.R. (3d) 499 (C.A.). Her objection is that the comparison was done without notice to the 
parties thereby denying the defence the opportunity to adduce evidence and present 
argument on the matter. 

12     The Crown responds that the defence should have been alert to the possibility that 
the judge might make a comparison and cannot now claim to be unfairly surprised. I do 
not accept this answer. 

13     As mentioned earlier, no one drew any attention to the handwriting during the trial. 
The calendar itself was not put into evidence. It is not a common occurrence for judges to 
undertake their own handwriting analysis. So what was ignored by counsel and not 
adverted to by the judge became the vital piece of evidence leading to the conviction. In 
these circumstances I do not think that defence counsel could reasonably have 
anticipated what the judge did and I would, with respect, hold that the trial was 
procedurally flawed. 

14     Had the judge signalled his intention, defence counsel could have: (1) presented 
expert evidence; or (2) argued that there were significant dissimilarities in the writing. 
But that did not happen and consequently a crucial evidentiary issue was decided 
without the defence having an opportunity to address it. The error created an unfairness. 

15     The appellant applied to adduce as fresh evidence the report of a forensic 
document examiner who opined that he could not be certain that the same person wrote 
the cheque and the calendar notations. The application was opposed on the basis that it 
did not satisfy the Palmer tests (R. v. Palmer & Palmer, [1980] 1 S.C.R. 759, (1979), 50 
C.C.C. (2d) 193). I have reached the conclusion that the appellant is entitled to a new trial 
on the basis of a serious procedural irregularity and accordingly I do not need to 
consider the fresh evidence. 
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http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23CCC2%23decisiondate%251979%25sel2%2550%25year%251979%25page%25193%25sel1%251979%25vol%2550%25&risb=21_T8084064075&bct=A&service=citation&A=0.8105327488049717
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16     I would allow the appeal and order a new trial. 
 
 
 
 
 
R. v. Abdi, [1997] O.J. No. 2651 (Ont.C.A.) 

 
 

The judgment of the Court was delivered by 

1     ROBINS J.A.:— This is an appeal by Nemat Abdi against his conviction on February 
14, 1995 following a trial before the Honourable Mr. Justice Grossi and a jury on one 
count of trafficking heroin contrary to s. 4(1) of the Narcotics Control Act and one count 
of possession of heroin for the purposes of trafficking contrary to section 4(2) of that Act. 

THE FACTS 

2     On May 5, 1994, the appellant allegedly sold 0.52 grams of heroin to a customer 
known as "Chick" at the corner of College and Spadina Streets in Toronto. The 
transaction was observed by P.C. Neilson of the Metropolitan Toronto Police Force who 
arrested the purchaser and seized the heroin. The heroin was packaged in white paper 
with blue ink scribbling on it. The vendor left the area in a Honda driven by Amir 
Ghorvei, a heroin trafficker known to the officer. At trial, the officer testified that he had a 
"very close facial look" at the appellant and identified him as the seller. The purchaser 
also identified the appellant as the seller. 

3     Six days later, following inquiries to determine the identity and address of the 
passenger in the Honda, the police attended at the appellant's residence to arrest him. 
The appellant was observed leaving the building and was arrested. He gave the keys to 
his apartment to the police who knocked on the apartment door. The door was opened 
by Ghorvei, who was also arrested. The vehicle involved in the May 5th incident was 
parked near the building. 

4     On searching the apartment, P.C. Neilson found and seized a ball of clear plastic 
containing a total of 11.52 grams of heroin in 20 packages each containing approximately 
.5 grams of heroin. Eighteen of these packages were wrapped in white paper with blue 
ink scribblings on them. P.C. Nielsen also found a dirt encrusted piece of brown plastic 
that appeared to have been wrapped around a heroin package. A search outside the 
appellant's apartment turned up a black film canister containing a dirty rolled-up clear 
plastic bag containing two individually wrapped half-gram packages of heroin. 

5     The officers also seized the appellant's bank statements and about $3500 in cash. 
Most importantly for the purposes of this appeal, they seized two address books - a red 
one, which the appellant admitted was his, and a brown one. The brown address book 
lists a series of names and telephone numbers, most written in Persian or a dialect of 
that language. "Chick's" name and telephone number are included in the list. The brown 
address book also contained two smaller pieces of paper; one with the appellant's name 
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and former address handwritten on one side and his address at the time of the search, 
also handwritten, on the other side. Both address books contained the phone number of 
the appellant's landlord. Most of the handwriting in the red book is also in Persian or a 
dialect of Persian. The handwriting in this book is the appellant's. 

6     Constable Nielson testified that the address books were found on the coffee table in 
the apartment and that the red address book contained the appellant's Social Insurance 
and Health cards. His partner testified that the appellant had his Social Insurance and 
Health cards on him when he was arrested outside the apartment. 

7     At trial, the appellant testified that he did not know Chick or his phone number; that 
he had not sold heroin on May 5, 1994; that he had no knowledge of the heroin found in 
his apartment; and that the brown address book did not belong to him. He said that 
Ghorvei had the keys to his truck and apartment because he intended to go to Turkey to 
see his sick mother and had arranged for Ghorvei to look after things while he was gone. 
His travel arrangements had not yet been made. 

8     On cross-examination, the appellant was asked, without objection, to compare the 
handwritings in the two address books. He was asked to agree that the number for his 
landlord, as it written in the brown book, "looked very close" to the same number 
written in the red book. The appellant's answer was: "I don't know what you are 
thinking." The appellant was unable to explain why that phone number would be in both 
books. The apartment building next door in which Ghorvei lived was not owned by the 
appellant's landlord. 

9     Chick, the purchaser, testified that the appellant was the person who sold him a half 
gram of heroin on May 5, 1994. He also testified that he knew the appellant as "Jack" and 
had met him seven or eight times before the May 5th transaction. He knew the driver of 
the vehicle as "Mike". During cross-examination, he indicated that he thought the 
appellant was the person who sold him the heroin but that he could not be sure. 

THE CHARGE 

10     Prior to the trial judge's charge, defence counsel objected to the prosecution's 
invitation to the jury to compare the handwriting in the two address books. He argued 
that s. 8 of the Canada Evidence Act allows witnesses to testify on the comparison of a 
disputed document and a document genuinely authored by the accused. Since no expert 
or other evidence had been called to compare the handwriting in one address book to the 
handwriting in the other, the jury, it was contended, should be instructed not to compare 
the documents. The trial judge rejected this submission and instructed the jury to this 
effect: 

With respect to Exhibits 4 and 5, the address books, no expert evidence has 
been lead on handwriting analysis. You will examine the writing in each of 
these books and apply your collective common sense in determining the value 
of these writings. 

11     Following the charge, defence counsel renewed his objection and submitted further 
that the jury should be warned about the dangers involved in making such a 
determination without the assistance of evidence. In response, the trial judge said: 
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With respect to the matter of the handwriting, the Crown has submitted there 
is some foundation with respect to the handwriting, and I am of the view that I 
covered it in as least intrusive way that I could, and I am of the view again that 
to bring the jury back with respect to that, I may further confuse them on it, 
and I propose not to recall the jury. 

THE ISSUE 

12     The sole issue in this appeal is whether the trial judge erred in permitting the jury 
to compare the handwriting in the address books, or alternatively, in not cautioning the 
jury adequately as to the dangers of making such comparisons. 

DISCUSSION 

13     In the appellant's submission, s. 8 of the Canada Evidence Act ("the Act") requires 
that evidence with respect to the comparison of handwriting be given by experts or 
witnesses with particular knowledge of the writings of the accused. To allow the jury to 
compare handwritten documents without witness testimony as to the validity of the 
comparison, the appellant argues, is to turn the jurors into witnesses and deprive the 
accused of the right of cross-examination. As I noted earlier, the handwriting in the red 
address book is the appellant's. 

14     Section 8 of the Act provides: 
Comparison of a disputed writing with any writing proved to the satisfaction 
of the court to be genuine shall be permitted to be made by witnesses, and 
such writings, and the evidence of witnesses respecting those writings, may be 
submitted to the court and jury as proof of the genuineness or otherwise of 
the writing in dispute. 

15     This provision was taken almost verbatim from the English Common Law 
Procedure Act, (1854) 17 & 18 Vict., c. 125, which was enacted to remove certain 
common law restrictions on the technique of proving or disproving the genuineness of 
disputed handwriting through comparison with a genuine specimen, by either the 
testimony of expert witnesses or direct viewing by the triers themselves. At common law 
the trier of fact was permitted to make a comparison of handwriting without the aid of 
experts when a proved or admitted standard used for comparison with the disputed 
writing was already properly in evidence for other purposes. No document could be 
introduced merely as a standard of comparison with the disputed document. See 7 
Wigmore, Evidence section 1992-1994 (Chadbourn rev. 1978). 

16     Under s. 8, handwriting may be proved by comparison, done by expert or lay 
witnesses, of the disputed writing with a writing that has been proved to be genuine and 
which has been admitted into evidence for the purpose of comparison. The question is 
whether or not, in light of this provision, the trier of fact is entitled to compare the 
disputed handwriting with the admitted or proved handwriting and form an opinion 
thereon in the absence of any witness testimony as to the genuineness or otherwise of 
the disputed writing. Put another way, does s. 8 provide the only means for comparison 
of handwritten documents and thus preclude comparison by the trier of fact without 
witness evidence? If the trier of fact does not require such assistance, then the question 
is what caution need be given as to the dangers of engaging in an unaided comparison. 
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17     There appears to be conflicting schools of thought on the subject. On the one hand, 
some courts have held on the basis of this provision that a jury should be instructed not 
to make handwriting comparisons without the benefit of witness testimony or have 
cautioned against allowing the jury to do so. See, for example: R. v. Tilley, [1961] 3 All. 
E.R. 406 (C.C.A.), approving R. v. Rickard (1918), 13 Cr. App. R. 140 (C.C.A.); R. v. 
O'Sullivan, [1969] 2 All. E.R. 237 (C.C.A.). For the situation in the United States where 
many states have adopted, in similar form, the 1854 Common Law Procedure Act 
provision, see H.C. Lind, Annotation, 80 A.L.R. 2d 272 at 273 et seq. 

18     The appellant relies, in particular, on R. v. Boudreau (1987), 81 N.B.R. (2d) 148 
(N.B.C.A.), one of the few Canadian cases dealing with this issue. In this case, the trial 
judge satisfied himself as to the identification of the accused on the basis of his 
comparison of signatures appearing on two documents, one of which was admitted 
solely for the purpose of comparison. In allowing an appeal from the conviction, the New 
Brunswick Court of Appeal, stated: 

Having accepted the invitation of Crown counsel to compare the signature, the 
judge became a witness in the cause upon which he was required to 
adjudicate. While there may be unique situations in which the court may make 
certain assumptions or draw certain conclusions, the basis for which would 
ordinarily come before the court through the evidence of a witness, this is not 
one of them. The appellant's counsel was deprived of any opportunity to 
cross-examine. Section 8 of the Canada Evidence Act R.S.C. 1970, c. E-10, 
adequately provides for a witness to prove a person's handwriting by way of 
comparison. 

19     On the other hand, some courts have held that the trier of fact is entitled to 
compare disputed and admitted or proved handwriting without expert or lay testimony 
both as a matter of common law and under the statute. The Crown cites a number of 
cases in support of this position: R. v. Hope (1955), 39 Cr. App. R. 33 (C.C.A.) at 36; R. v. 
Smith (1909), 3 Cr. App. R. 87 (C.C.A.) at 90; R. v. Dixon (No. 2) (1897), 3 C.C.C. 220 
(N.S.S.C. App. Div.); and Thompson v. Thompson (1902), 4 O.L.R. 442 (Div. Ct.) at 444. For 
the American cases, see H.C. Lind, Annotation, supra, at 279 et seq. Under the U.S. Federal 
Rules of Evidence, Rule 901, the jury is expressly entitled to make comparisons of 
handwriting with specimens which have been authenticated without the aid of other 
evidence: see generally, McCormick on Evidence, vol. 1, ed. by J.W. Strong (St. Paul: West 
Publishing Co., 1992) at 720; see also Uniform Rules of Evidence, 13A Uniform Laws 
Annotated. 

20     In R. v. Dixon, supra, the Nova Scotia Supreme Court, Appellate Division, held that 
the statutory provision allowed the comparison to be made by expert or lay witnesses 
"or without the intervention of any witnesses at all, by the jury themselves, or, in the 
event of there being no jury, by the court". At p. 224, Townshend J. stated: 

It was also admitted by the accused that he had written M/3 to Banks. Both 
letters were received in evidence, and the jury, it is said, were allowed to draw 
inferences, by comparison of handwriting, as to whether accused had written 
M/2, the incriminating letter. The prisoner's counsel contends that the learned 
judge was wrong, without a witness being first called to prove the handwriting 
to be the same in both; in other words, that the jury, without evidence, could 

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23US%23830%23sel2%2580%25page%25272%25vol%2580%25&risb=21_T8084064021&bct=A&service=citation&A=0.5004340185680195
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23NBR2%23decisiondate%251987%25sel2%2581%25year%251987%25page%25148%25sel1%251987%25vol%2581%25&risb=21_T8084064021&bct=A&service=citation&A=0.3730540184822544
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23CCC%23decisiondate%251897%25sel2%253%25year%251897%25page%25220%25sel1%251897%25vol%253%25&risb=21_T8084064021&bct=A&service=citation&A=0.6690616969455957
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not take the letter, proved to be genuine, and make the comparison 
themselves. 

... 
Taylor, sec. 1870, commenting on this provision, [now s. 8 of the Act], says: 

Under this statutory law it seems clear, first, that any writings, the 
genuineness of which is proved to the satisfaction, not of the jury, but 
of the judge, may be used for the purposes of comparison, although 
they may not be admissible in evidence for any other purpose in the 
cause, and, next, that the comparison may be made either by witnesses 
acquainted with the handwriting, or by witnesses skilled in deciphering 
handwriting, or without the intervention of any witnesses at all, by the 
jury themselves, or, in the event of there being no jury, by the court. 

... 
The learned judge, therefore, was quite justified, when he charged the jury, 
after all the evidence was in, in allowing the jury to compare the admitted 
writing with that which was disputed, in order to draw their own conclusion 
from a comparison of the two. 

21     Meagher J., in reaching the same conclusion, was of the view that the common law 
rule which permitted previously admitted documents in evidence to be shown to the jury 
for the purposes of comparison was not ousted by what is now s. 8. At p. 229, he said: 

Prior to the introduction in England of the Act which permitted witnesses to 
make comparison of a disputed writing with any writing proved to the 
satisfaction of the judge to be genuine, the court and jury might compare 
writings, once they were admitted for the general purposes of the cause, but 
witnesses were only permitted to compare them with the character of hand-
writing impressed in their own minds, but not with other writings of the party 
in evidence or otherwise. The statute enabled witnesses to give evidence by 
comparison of a disputed writing with any writing, whether in evidence or 
not, and whether relevant or not, proved to be genuine to the satisfaction of 
the judge. But it did not in any manner do away with or affect the rule which 
previously permitted documents in evidence to be shown to the jury for the 
purposes of comparison. I do not, therefore, see that that enactment affects the 
question now before us. If it has any bearing it is in favour of the course 
adopted upon the trial. 

22     I agree with the conclusions reached in Dixon. In my opinion, the common law rule 
has not been ousted by s. 8 of the Act. This section does not preclude a trier of fact from 
comparing disputed handwriting with admitted or proved handwriting in documents 
which are properly in evidence, and drawing inferences therefrom. In these 
circumstances, a trier of fact may make the comparison in the absence of witness 
testimony as to the genuineness or otherwise of the disputed writing. 

23     Triers of fact routinely draw inferences from relevant identifying evidence by, for 
instance, looking at photographs, listening to a person's voice on tape, or examining the 
state of items of clothing. Drawing conclusions from this type of evidence is within the 
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mandate of the trier of fact. The same considerations, in my opinion, are applicable to a 
comparison of documents, as in this case, that are already in evidence. 

24     The recent decision of the Supreme Court of Canada in R. v. Nikolovski (1997), 111 
C.C.C. (3d) 403 (S.C.C.) is apposite to this situation. There, the trier of fact was held 
entitled to identify the accused as the perpetrator of the crime alleged against him on the 
basis of a comparison of the accused in the courtroom to a videotape of the offence 
without any corroborating testimony that the accused is the person depicted in the tape. 
The court's concern in that case was not whether the use of the video evidence would 
render the trier of fact a witness or whether the accused would be denied the right to 
cross-examine. Rather, the concern was as to the weight to be given to the evidence and 
the caution to be exercised when relying upon it. Speaking for the majority of the court, 
Cory J. said at p. 416: 

Although triers of fact are entitled to reach a conclusion as to identification 
based solely on videotape evidence, they must exercise care in doing so. For 
example, when a jury is asked to identify an accused in this manner, it is 
essential that clear directions be given to them as to how they are to approach 
this task. They should be instructed to consider carefully whether the video is 
of sufficient clarity and quality and shows the accused for a sufficient time to 
enable them to conclude the identification has been proved beyond a 
reasonable doubt. If it is the only evidence adduced as to identity, the jury 
should be reminded of this. Further, they should be told once again of the 
importance that, in order to convict on the basis of the videotape alone, they 
must be satisfied beyond a reasonable doubt that it identifies the accused. 

25     In my opinion, the same approach should be taken here. A trier of fact's comparison 
of handwriting without the assistance of an expert or lay witness is analogous to a trier 
of fact's comparison of the accused with video evidence. The trier of fact should similarly 
be entitled make the comparison. Depending on the distinctiveness of the writings in 
issue, the comparison does not necessarily require expertise or particular knowledge of 
the relevant handwriting. The question, as in most cases involving identifying evidence, 
is the weight to be attached to the evidence and the manner in which the trier of fact is to 
be cautioned in this respect. 

26     In the instant case, the appellant admitted ownership of the red address book but 
denied that the brown address book was his. The writing in the red book represented a 
genuine sample of his handwriting. Both books were lawfully seized and properly in 
evidence for other purposes. It was, of course, open to the appellant to call further 
evidence as to the handwriting. In these circumstances, I see no reason why the jury 
could not be shown the red book, which contained "genuine" writings of the appellant, 
and the brown book, which contained the "disputed" writings, for comparison purposes. 
Indeed, I think it unrealistic, to paraphrase the observations made in Thompson, supra, 
at p. 445, to seek to prohibit a jury from using their own eyes and their own common 
sense by comparing handwriting that is in evidence before them when a question in 
issue may depend on a comparison of these writings, or to expect a jury to refrain from 
doing so. 

27     There is, of course, a potential danger in making unassisted comparisons and the 
judge's charge should reflect this danger. The jury should be reminded that it has no 

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23CCC3%23decisiondate%251997%25sel2%25111%25year%251997%25page%25403%25sel1%251997%25vol%25111%25&risb=21_T8084064021&bct=A&service=citation&A=0.686102897397759
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23CCC3%23decisiondate%251997%25sel2%25111%25year%251997%25page%25403%25sel1%251997%25vol%25111%25&risb=21_T8084064021&bct=A&service=citation&A=0.686102897397759
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expert or other evidence relating to the writings and directed as to the care to be 
exercised in making the comparison. Any difficulties that a comparison may reasonably 
present in the light of the circumstances of a given case should be brought to the jury's 
attention. As well, the jury may require instruction on the quality of the handwriting 
exemplar, whether it is of sufficient length and clarity for comparison purposes and, 
depending on the nature of the facts and the charge, on other matters going to the weight 
that may be placed upon such a comparison. In cases where forgery or the like is alleged, 
expert evidence may well be essential. 

28     Here, the learned trial judge properly reminded the jury that no expert evidence 
had been led on handwriting analysis and instructed them that they were to apply their 
common sense in determining the value of the address books. This was not a case in 
which it was necessary to instruct the jury as to the quality or clarity of the admittedly 
genuine address book or the disputed one so as to allow for comparison. Further, unlike 
Nikolovski, supra, there was other identification evidence pointing to the appellant. 

29     However, I think the trial judge should have expressed more clearly the cautionary 
approach to be taken when comparing documents without the benefit of witness 
testimony, and the dangers inherent in doing so. Further, the trial judge should have 
directed the jury to the fact that although some of the writing in the address books was 
in English, the greater part of it, both letters and numbers, was in Persian or a Persian 
dialect or, in some instances, in a combination of Persion and English. While it may be 
assumed that a jury has sufficient familiarity with English to enable them to make an 
educated and reasonable comparison of two documents in that language, the same 
assumption cannot be made about writings in a different script. To the contrary, it can be 
assumed that few, if any, members of the jury were familiar with Persian. This lack of 
familiarity with the language in which the greater part of the two documents were 
written, would obviously make it more difficult to assess the similarities and differences 
between the documents. Just as there is a concern about identification of visible minority 
accused, the writings may appear similar solely by virtue of the fact that they were both 
in the same foreign language. Accordingly, I am of the view that the jury should have 
been cautioned about the danger of comparing documents written in Persian without 
expert evidence in light of their own inexperience with Persian writings. 

 


