
GROUNDBREAKING GUIDANCE CONTAINS SIGNIFICANT 
RISKS FOR §403(b) PLAN SPONSORS

Introduction
Many §403(b) plan sponsors will not be able to answer the following five questions correctly.  Based on 
recent Internal Revenue Service (“IRS”) and Department of Labor (“DOL”) guidance, it is critical that you 
can.

1. Is your §403(b) plan subject to ERISA?
2. How many “participants” does your plan have?
3. Are you operating your plan pursuant to a written plan document?
4. Do you know where all of the plan’s assets are being held and how many vendors are involved?
5. Could you prepare an accurate set of financial statements for the plan? 

If you cannot answer those questions correctly, you may be headed for unpleasant dealings with the IRS and 
DOL.

By way of background, in our September 5, 2007 email to you, we explained some of the major provisions 
of the IRS’s recently-issued final §403(b) regulations.  We noted that these regulations marked the first 
time since 1964 that the IRS has issued final, comprehensive guidance for §403(b) plans.  As a result of the 
regulations, the §403(b) plan requirements will be more similar to the §401(k) plan requirements than ever 
before. 

Also in that email, we promised to notify you when two additional pieces of guidance were subsequently 
published.  Well, they have been published!  Accordingly, this email provides an overview of that significant 
guidance. 

New Annual Audit Requirement for §403(b) Plans
On November 16, 2007, the Department of Labor, the IRS and the Pension Benefit Guaranty Corporation 
jointly issued guidance stating that many 403(b) plans will have to be audited by an independent qualified 
public accountant, beginning with the 2009 plan year.  Of more pressing importance is the fact that the 2009 
plan year audit will need to include comparative 2008 year-end assets in the financial statement presentation.  

Most §403(b) plans are a composite of individual contracts issued to employees by several different vendors 
over the plan’s life.  This means that many §403(b) plans do not have a central point for plan administration 
and recordkeeping.  Consequently, much work will be required to gather the information necessary for 
complying with the new audit requirement.  These plans should begin gathering data as soon as possible to 
prepare for reporting an accurate 2008 year-end plan balance sheet. 

Not all §403(b) plans will require an annual audit, however.  First, in some §403(b) plans, the plan sponsor’s 
involvement is quite limited.  If that degree of involvement is so limited that it complies with DOL 
regulations and subsequent guidance, then the plan is not covered by ERISA.  In this case, an annual audit 



would not be required.  Plan sponsors should analyze those regulations and the subsequent guidance to be 
certain whether they have an ERISA-covered §403(b) plan.   

Second, assuming a §403(b) plan is subject to ERISA, DOL regulations provide detailed requirements for 
an audit exemption.  (Generally, if a plan has one hundred or more eligible participants and the employer 
makes plan contributions, an audit will be required.)  With the publishing of the November 16, 2007 guidance, 
those regulations apply to §403(b) plans for their 2009 plan year and thereafter.  Consequently, §403(b) plan 
sponsors should soon become familiar with the audit exemption requirements.  

In the §401(k) plan context, some entities that incorrectly concluded that their plan did not require an annual 
audit have learned a costly lesson.  In fact, we have seen the Department of Labor impose fines on §401(k) 
plan sponsors as high as $70,000 per plan year that a required audit was not performed!  Penalties will also 
apply to §403(b) plan sponsors who do not comply with the audit requirement.

Written Plan Guidance

As mentioned in our September 5, 2007 email, one of the new requirements imposed by the final §403(b) 
regulations is that §403(b) plans must be operated pursuant to a written plan.  The IRS published Revenue 
Procedure 2007-71 on November 28, 2007 regarding this requirement.

The Revenue Procedure provides model plan language that public schools can use to either adopt a written 
plan or amend an existing plan to reflect the requirements of the final §403(b) regulations.  Eligible non-
public-school employers also may use the model language, with potentially numerous modifications.  
Modifications to the model language will be advisable especially for plans that include employer 
contributions, non-ERISA plans and church plans.    

Even if a §403(b) plan sponsor uses the model language, the sponsor must review each vendor’s contract 
under the plan to ensure that the contracts’ terms are consistent with the model language.  For example, 
the model language provides for newly-hired employees’ immediate participation in the plan.  (The final 
regulations permit a waiting period of up to one year.)  As another example, if a sponsor adopts the model 
language providing for plan loans, the sponsor must ensure that vendor contracts provide for plan loans.  In 
any event, when a contract’s language conflicts with the written plan’s language, the Revenue Procedure states 
that the latter controls.

As for when amendments or new written plans must be adopted, the Revenue Procedure also provides 
guidance.  Specifically, if an employer adopts proper language by January 1, 2009, the employer will be in 
compliance with the new written plan requirement.  



Conclusion
For §403(b) plans that will require an audit, the plan’s 2008 year-end assets will have to be reported 
accurately.  That does not leave much time for plan sponsors to determine whether their plans will require an 
audit, and, if they will, to gather all the necessary information.  For all 403(b) plans, whether or not subject 
to the audit requirement, plan sponsors should review the IRS’s model plan language and determine how to 
utilize it.  Given the complexity of all these new rules, and given the potential IRS and DOL penalties that 
may result from noncompliance, it would be prudent for plan sponsors to consult with an experienced advisor 
as soon as possible.     
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