
DB, DC funds could get stung by Senate 

 
Legislation pending in the Senate could put the kibosh on the use of swaps and other derivatives by 
all defined benefit and defined contribution plans.  
 
The bill also would do away with many stable value options in defined contribution plans, because 
many of the “wraps,” or interest-rate guarantees, issued for stable value products could be 
considered swaps under the legislation, employee benefits attorneys said.  
 
Provisions in legislation approved by the Senate Agriculture Committee on April 20 would require 
swap dealers to take on a fiduciary obligation when entering, or offering to enter, into a swap with a 
pension plan. The anti-swaps provisions are included in the Senate's financial reform bill being 
debated in the Senate. The provisions would essentially block deals with defined benefit plans 
because the swap dealer would have a conflict of interest under the Employee Retirement Income 
Security Act, acting as a fiduciary to the plan while taking a fee from the deal.  
 
Pension industry lobbyists have been trying to persuade Senate leaders to delete the legislative 
provisions that would affect pension fund swaps.  
 
At press time, however, sources said it appeared that the industry might not be able to get any 
changes in the bill — at least not until Senate and House leaders meet in conference by early 
summer to work out the differences between their financial industry reform bills.  
 
“It (the financial industry reform legislation) is a huge bill and, unfortunately, it (the pension industry's 
concerns about swaps) is getting lost in the shuffle,” said Kent Mason, an ERISA attorney at Davis & 
Harman LLP and outside counsel to the American Benefits Council, both in Washington.  
 
Still, some pension plan executives and trade group officials made it clear they were not throwing in 
the towel.  
 
“We are reaching out to other organizations that would also have concerns with the way this 
legislation could impact stable value funds,” Keith Overly, executive director of the $7.8 billion Ohio 
Public Employees Deferred Compensation Plan, Columbus, said in an interview. Almost half of the 
Ohio plan's assets are invested in stable value funds, according to Mr. Overly. 
 
Too important to ignore 
“This is too important an issue to ignore, and it needs to be addressed immediately,” said Michael 
Griffith, a legislative analyst for the Committee on Investment of Employee Benefit Assets, Bethesda, 
Md.  
 
“We're very concerned about the language in the bill that effectively prohibits plans from entering into 
any swap transaction, including hedging transactions that minimize investment risk,” added Melanie 
Nussdorf, an ERISA partner with the law firm of Steptoe & Johnson LLP, Washington. “I'm 
particularly concerned that the bill will make it impossible for a 401(k) plan to offer a stable value 
fund to participants,” she said.  
 



Effectively banning pension use of swaps would have a huge impact on the volume and value of the 
transactions.  
 
The notional value of corporate pension fund swaps and derivatives alone is estimated around $100 
billion (Pensions & Investments, April 5).  
 
In addition to affecting pension fund investment decisions, the legislation would throw a monkey 
wrench into the ability of pension funds to control risks, pension industry lobbyists said.  
 
“It's not just the dollars,” Davis & Harman's Mr. Mason said. “Plans use swaps to control volatility. 
Without swaps, (plans) are subject to great volatility. That in turn causes (plans) to have to set aside 
greater reserves for funding obligations, drawing assets away from job retention and investment in 
the business.” 
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