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I. INTRODUCTION  

While there is poverty, there will be violence.  On a daily basis, the poor must combat 

illegal detention, forced labor and slavery, land seizures, police corruption, and gender violence.
1
   

Foreign aid is poured into impoverished countries to help combat this violence, but the poorest of 

the poor rarely see any real change in their daily lives.  In fact, money alone will not make much 

of a difference: a country’s wealth is not derived from its machinery or tools or natural resources; 

instead, wealth is often linked to the quality of institutions in a country.
2
  Consequently, “[r]ich 

countries are largely rich because of the skills of their populations and the quality of the 

institutions supporting economic activity.”
3
  In contrast, poor countries are poor because they 

have failing school systems and rampant corruption in their public justice systems which destroy 

intangible capital and ensure the people in the country remain poor.
4
  A country’s wealth will 
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 See Gary Haugen & Victor Boutros, And Justice for All: Enforcing Human Rights for the 

World’s Poor 89 FOREIGN AFFAIRS 3, 51 (2010).   
2
 See Ronald Bailey, The Secrets of Intangible Wealth, THE WALL STREET JOURNAL ONLINE 
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grow if there is development of law and good schools systems regardless of whether foreign aid 

is being poured into the country.
5
  

The poor are confronted with police corruption and various forms of abuses.  In the past 

60 years, the international human rights movement has made great strides in getting countries to 

criminalize this abuse; however, laws are rarely enforced because the public justice system is 

broken.
6
  Despite decades of international humanitarian work, one study found that poor people 

feel they have been penalized from the “massive political and economic changes and 

restructuring around the world.”
7
  The public justice system must undergo various changes to 

eliminate or decrease the daily violence that the poor are subjected to.  Unfortunately, individuals 

who work towards eliminating poverty are rarely experts on the public justice system and 

individuals who work towards revamping the public justice system are rarely experts on 

eliminating poverty.  

One way to help change the public justice system is to work with already-existing 

informal types of dispute resolution in the community and link them to the public justice system.  

In Part II, this article will highlight ADR mechanisms which fail to address underlying violence 

in the developing world.  Part III will highlight various community-based ADR mechanisms that 

are working toward eliminating violence in the developing world.  Part IV will examine some of 
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the advantages and disadvantages of ADR mechanisms.  Part V will propose a community-based 

ADR mechanism that operates within the public justice pipeline; moreover, this section will 

discuss various factors to consider in creating this “hybrid” system.  Utilizing a community-

based ADR mechanism which operates within the public justice framework will provide access 

to the public court system and help eliminate violence that the poor are confronted with on a 

daily basis.  

II. CURRENT ADR MECHANISMS FAIL TO ADDRESS UNDERLYING 

VIOLENCE IN THE DEVELOPING WORLD 

 

Because the public justice system has failed to serve the needs of the people, individuals 

with wealth and power have employed other methods to resolve their disputes.  Corruption has 

become accepted, tolerated, and expected; therefore, government authorities and people with 

wealth and power have turned to alternative forms of resolving disputes.
8
  Wealthy people and 

companies hire private security forces instead of relying on the police for security.
9
  Individuals 

buy political influence instead of using lawyers to resolve legal matters in court.
10

  To attract 

international business and commerce, often private parties create arbitration bodies to resolve 

commercial disputes.
11

  For example, adjudication of matters in Bangladeshi courts has proved 

slow-going, with some litigants not receiving a verdict in their lifetime; consequently, 
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 See id.  

11
 See JULIAN D. M. LEW, LOUKAS A. MISTELIS & STEFAN M. KRÖLL, COMPARATIVE 

INTERNATIONAL COMMERCIAL ARBITRATION 1-9, 187-222 (2003).  Private parties often utilize 

international commercial arbitration to resolve disputes arising out of contracts.  Id.  Other 

types of dispute resolution mechanisms such as ICSID or the Permanent Court of Arbitration 

have evolved to address foreign direct investment which involves a state party and a private 

party.  See id at 733-804; see also RUDOLF DOLZER AND CHRISTOPH SCHREUER, PRINCIPLES OF 

INTERNATIONAL INVESTMENT (2008). The general consensus is that disputes involving state 

parties must be resolved at an international level due to prejudice in national court systems; 

however, if all public justice systems were functioning properly perhaps a resort to ADR would 

not be necessary.   



Bangladesh recently institutionalized ADR by launching the Bangladesh International 

Arbitration Center.
12

  Likewise, there has been a shift in India to create similar dispute resolution 

mechanisms to serve the country
13

 as well as the Asia Pacific region.
14

  In reality, this shift 

towards alternative dispute resolution (ADR) mechanisms further cripples the public justice 

system because individuals with power and wealth—the only people with the means to make and 

affect change—become more and more ignorant of the current public justice system; moreover, 

the broken public justice system benefits the wealthy so there is little incentive for them to 

commit financial and human resources to change it.
15

  As a general trend, the creation of ADR 

mechanisms has been to help the wealthy avoid the broken public justice system.  As a result, the 
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 See Alternative Dispute Resolution for Business 18 FINANCIAL EXPRESS 153 (April 11, 2011).  

As the “first ever mechanism to find settlement of business disputes through mediation and 

consultation between the litigants directly with the help of an arbitration body,” this new 
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13

 Local government officials set up the International Arbitration Centre (IAC) to serve the Goa 
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14

 The Kuala Lumpur Regional Centre for Arbitration (KLRCA) began aggressively competing 

with institutions in Australia, Singapore, China, and Hong Kong and with transparent 

competitive fee arrangements, aggressive recruiting of arbitrators and marketing to institutions 

like the Permanent Court of Arbitration, and its own set of rules, the KLRCA is positioning 

itself as an attractive institution for arbitration.  See Risen Jayaseelan, New Life for Arbitration 

THE STAR (Jan 1, 2011) available at http://biz.thestar.com.my/news/story.asp?file=/2011/1/1/ 

business/7719437&sec=business.  
15

 See Haugen & Bourtros, supra note 1, at 55.  “Without pressure from other powerful actors in 

society, elites have little or no incentive to build legal institutions that serve the poor.”  Id.  

Intentional leadership is required to create change in the current broken system towards a 

system that focuses on preventing violence of the poor.  Id.  



system remains broken and the poor are left with an abandoned, broken system and little hope of 

finding justice.  

III. COMMUNITY-BASED ALTERNATIVE DISPUTE RESOLUTION 

MECHANISMS 

 

As discussed above, most ADR mechanisms only help the wealthy avoid the broken 

public justice system; however, various ADR mechanisms do help to address underlying 

violence in the developing world.  For centuries, communities have utilized their own formal 

mechanism of dispute resolution.
16

  Justice is “a concept rooted in all national cultures and 

traditions and, while its administration usually implies formal judicial mechanisms, traditional 

dispute resolution mechanisms are equally relevant.”
17 

 Often religious and faith based dispute 

resolution mechanisms were created to address family issues and crime.
18

  Traditional forces of 

conflict mediation and resolution bodies play critical roles in rural areas where the government 
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 I spent six month teaching English in Mexico to an indigenous community of Mazahua 

Indians.  As part of an independent study, I examined the ethical structures and belief of this 

indigenous group.  After interviewing various individuals, it became apparent that the Mazahua 

people have a unique way of dealing with disputes in the community: a body of elders under 

the leadership of the head elder interpret and execute the Mazahua community laws.  See Exam 

No. 2732, Mazahua Ethical Structure and Beliefs: An Insight into the Difference Between 

Western and Non-Western Philosophical Thought 7 (May 5, 2007) (unpublished manuscript, 

on file with Berea College Library).  For the Mazahua community, justice is built upon fairness 

for all individuals in the community, and fairness means the entire community benefits as a 

whole.  Id. (citing RUSSELL B. CONNORS, JR. & PATRICK T. MCCORMICK, CHARACTER, 

CHOICES & COMMUNITY: THE THREE FACES OF CHRISTIAN ETHICS 66 (1998)).  As modernity 

and westernization invade the community, the remnants of these Mazahua traditions are still 

evident.  One striking example I observed—one of insanity—occurred when I watched 

Norberto Cortes (political activists, respected religious leader, and founder and director of 

Misión Mazahua) quickly get out of a car to publically reprimand a man on the street who had 

beat his wife the week earlier. Although the traditional method would have been to convene a 

system of elders to punish the husband, the public reprimand by Norberto Cortes (a respected 

elder in the community) is reminiscent of the older more traditional ways.  
17

 Making the Law Work for Everyone 2 COMMISSION ON LEGAL EMPOWERMENT OF THE POOR at 

3 (2008).  
18

 See id. at 13.  These mechanisms are less successful at addressing property rights, employment 

problems, and problems related to setting up businesses. Id.  



has little presence.
19

  These ADR programs govern based on the collective interests of the 

community and focus on restoring social harmony.
20

  These bodies of informal justice generally 

do not require attorneys and do not distinguish between criminal and civil disputes; moreover, 

they rely on social pressure of the community to enforce participation in the process and to 

ensure compliance with the decision arrived at by the tribunal.
21

   

Various ADR mechanisms developed in countries to address post-conflict situations.  In 

Bosnia-Herzegovina, NGO are trying to build cooperative relationship between local authorities 

and traditional community leaders.
22

  In Rwanda, the government revived an age-old traditional 

community-based system of justice called Gacaca to deal with the masses who participated in 

the genocide; moreover, without utilizing this ADR mechanism, the public justice system would 

have been crippled and the communities would not have had the opportunity of true healing.
23

  

Others ADR mechanisms are rooted in the history and traditions of a community.
24

  In Ethiopia, 

the traditional mayor called the “Omda” resolves disputes and only refers very serious matters to 

the police such as murder.
25

  The Guurti  is a forum which resolves disputes between clans in 

Somaliland, and it is highly ranked and considered as an integral part of bringing and 

maintaining peace in its community.
26

  Other ADR mechanisms are created to address modern 

issues as they arise.  For example, in Central and South America, the Latin American Water 
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 See Narayan et. al. supra note 7, at 22. 
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 See Making the Law Work for Everyone, supra note 17, at 13-14.   
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 See id.  
22

 See id. at 23.  “Community-based projects across ethnic and social groups, as well as conflict 

and  mediation efforts and skills training, need to be supported.” 
23

 See Anne M. Pitsch, The Gacaca Law of Rwanda: Possibilities and Problems in Adjudicating 
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24

 See note 16 for the tradition method of resolving disputes in indigenous Mazahua communities 

in Mexico.  
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 See Narayan et. al. supra note 7, at 23.  
26

 See Narayan et. al. supra note 7, at 22.  



Tribunal (LAWT) has emerged as an alternative method to resolve water conflicts, offering 

indigenous people a venue to voice their grievances and complaints.
27

   

IV. DISADVANTAGES AND ADVANTAGES OF COMMUNITY-BASED ADR 

PROGRAMS 

 

Poor people do not have access to the public justice system to enforce their property 

rights or contractual rights, and  in terms of basic security from domestic violence and abuse, 

poor people experience the police “as a source not of help and security, but rather of harm, risk 

and impoverishment.”
28

  In an effort to broaden legal services to the poor, alternative dispute 

resolution can be utilized (e.g. small claims courts, arbitration, mediation, and conciliation).  

These types of services are often more accessible then courts, more affordable, more 

comprehensive, and often more effective.
29

  However, community-based ADR mechanisms also 

have drawbacks. One of the major challenges is to avoid the time and cost of formal litigation 

while still having transparent decisions that can be enforced.
30

  Gender bias and power imbalance 

between disputants can hamper the process.
31

  Various concerns exist about whether ADR 
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 See Exam No. 2732, El Agua No Se Vende: Water is Not for Sale: the Latin American Water 

Tribunal as a Model for Advancing Access to Water __ PEPP. DISP. RESOL. L.J _ (2011) 
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 Haugen & Bourtros, supra note 1, at 55. 
29

 See Making the Law Work for Everyone, supra note 17, at 25-26. 
30

 See id. at 357.  The finality of ADR “decisions” must strike a perfect balance: the decisions 

cannot be too easily challenged; however, there must be some type of appeal to ensure that 

individual rights are still protected.  See id. at 26-27. 
31

 See id. at 25-26. However, power inequalities severely hamper the court process as well.  

However, ADR mechanisms are less equipped than court systems to protect the less 

sophisticated party.  See id. at 26-27. 



mechanisms can properly handle criminal conduct, particularly violent conduct.
32

  Additionally, 

many fear that dispute resolution mechanisms become proceduralized over time and more 

“court-like” which reduces the cost and speed advantage typically associated with the ADR.
33

 

See the table below for a brief encapsulation of the advantages and disadvantages.
34

 

Advantage of Community-Based ADR  Disadvantages of Community-Based ADR 

- Poor cannot afford to utilize the formal 

legal system to protect their property 

rights, enforce contracts, etc. 

- Poor cannot afford legal representation 

in formal legal system 

- Poor must endure police abuse if they 

utilize the public justice pipeline 

- Poor must navigate bureaucratic 

procedures and red-tape  

- Reinforce existing power structures 

- Rely on consensus and therefore disadvantage 

those without power (women, children, elderly, 

etc.) 

- Mediated settlements reflect what the stronger 

will concede and weaker can demand 

- Local norms may be against the interest of the 

poor 

- Public interest litigation is sometimes necessary 

 

V. HYBRID APPROACH 

ADR has many benefits; however, “[t]his is not to say that ADR is always preferable to, 

or mutually exclusive with, litigation.”
35

  Alternative dispute resolution mechanisms that operate 

outside of the public justice framework are too risky in terms of protecting the rights of the poor; 

however, the public justice systems often fail to provide justice to the average poor person 

because they lack information, are distant from the courts, and have “a strong belief (based on 

experience)  that only money buys justice.”
36

  To remedy this situation, an ADR mechanism that 

operates within the public justice system pipeline can best overcome these obstacles.  
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 See id. at 26-26. 
33

 See id. at 26-27. 
34

 See id. at 13-14.  For the sake of limited space, this chart has been adapted from the text to 

highlight various advantages and disadvantages of community-based ADR mechanisms. 
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 Making the Law Work for Everyone, supra note 17, at 26. 
36

 Narayan et. al. supra note 5, 16.  Many individuals noted that the government is a machine to 

cheat the ordinary people, and one Uzbek man said, “you have to pay the lawyer, the judge and 

the prosecutor.” Id.  Beliefs such as this leave the poor generally believing that the government 

is not their to provide support or assistance and that because of their financial system, they 

cannot “afford justice.” Id.   



Because informal justice mechanisms perpetuate violence against the most impoverished 

and continue to cater to the economic elite in a community,
37

 ADR mechanisms must be linked 

with the formal public justice system.   “[I]t is equally imperative that the alternative dispute 

resolution mechanism be linked to formal enforcement and not operate totally outside the realm 

of the legal system.”
38

  Tajikistan has linked the formal legal system with its dispute resolution 

mechanism by allowing the mediations to operate completely independent of the formal system; 

however, decisions are recognized by the Tajikistan’s official courts and the court can step in if 

the parties do not comply with the decision.
39

  In poor countries, both the informal and formal 

justice systems are evolving.  It is imperative that both systems evolve in such a way that both 

will better protect and serve the poor.  In creating an ADR mechanism that is linked to the public 

justice systems, the following things should be considered:
40

  

- Be Aware of Cultural Factors. When creating the ADR mechanism, it is important to 

consider the cultural values and norms in the community.  “Cultural factors are crucial to the 

social structure” because traditions and customs shape how a community deals with property 

rights and contract enforcement.
41

  It is also likely that cultural norms have evolved regarding 

how the poor should resolve their disputes.
42

 

- Consider How Violent Crimes Can Be Effectively Mediated.  Using the United States as an 

example, many courts have expanded their ADR services from civil cases to include criminal 
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 See Making the Law Work for Everyone, supra note 17, at 42-43.  
38

 Id. at 99.  
39

 See id. at 187. This approach made legal services available to 800,000 people in Tajikistan and 

has been successfully implemented in Russia, Kyrgyzstan, Moldova, Ukraine, and Georgia.  Id. 

at 169.     
40

 Please note this is a non-exhaustive list of factors to consider when developing an ADR 

mechanism that is linked to the public justice system.  Due to limited space, this paper is 

limited to a cursory overview in lieu of an in-depth examination.  
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 Id. at 297. 
42

 Id. “Indigenous people are particularly likely to have elaborate but officially non-existent 

systems in place for organising economic life.” 



cases.
43

  Many of these criminal systems include language to specifically exempt domestic 

abuse and other types of abuse.
44

  However, a survey of mediation in criminal matters across 

the United States suggests that mediation is being used in all types of disputes including 

murder, rape, and domestic abuse.
45

  With trained mediators, victims and offenders can talk 

about the crime, and the mediator can guide the parties in a process that restores the victim 

and the community.
46

  This is a serious factor to consider when creating an ADR mechanism 

to resolve disputes.  The ADR mechanism may need to rely on a close-link to police 

enforcement or a strong court deterrent to make mediated settlements work. If there is a 

tendency in society to ignore a group of powerless individuals, an ADR system must adjust 

(e.g.  implement minimum guidelines for situations where child abuse, elder abuse, or 

domestic violence is involved).  Various factors need to be considered when creating a 
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 For example, Kentucky has recently begun using mediation in felony cases which allows the 

parties to work out an agreement that is more beneficial to both sides as well as an opportunity 

for defendant to make confidential apologies to the victim’s family. See Ky. Courts Trying 

Mediation in Criminal Cases THE HERALD-DISPATCH (May 27, 2008).  For a general survey, 

see Mediation in Criminal Matter: Survey of ADR and Restorative Justice Programs  ABA 

available at meetings.abanet.org/webupload/commupload/mediationsurvey.doc [hereinafter 

“Survey of Mediation in Criminal Matter”]. 
44

 See Mediation of Criminal Misdemeanor Disputes available at http://www.hamilton-

co.org/municipalcourt/mediation/mediation_of_criminal.htm.  The Private Complaint 

Mediation Service is the first step of criminal misdemeanor process so police refer cases to the 

mediation service and it occurs before formal court processing.  See Id.  If the case involves 

domestic violence, stalking, or aggravated trespass, the case is referred back to the police to 

issue a warrant.  See id.  Otherwise, if a settlement is reached and a party refuses to keep the 

terms, the prosecutor has discretion to write an admonishing letter or to ultimately file a formal 

criminal complaint.  This type of settlement is effective especially where the case involves the 

return of property or other restitution in an efficient and inexpensive process.  
45

 See Survey of Mediation in Criminal Matter supra note 43.  For example, the 15
th

 Judicial 

Circuit in Montgomery County, Alabama has victim/offender conferences for all criminal 

cases including murder and other serious crimes.  See id. at 2.  The Victims Offender 

Reconciliation Program in Des Moines, Iowa works with all crimes from murder to parking 

tickets.  See id. at 21.  The Anne Arundel Conflict Resolution Center in Annapolis, Minnesota 

handles juvenile and adult violent and nonviolent cases; it finds that defendants are 

extraordinarily motivated to participate in mediation to avoid the litigated alternative.  See id. 

at 24.  The Talbert House Victim Service Center in Cincinnati, Ohio and the Victim Offender 

Mediation Program in Butler County, Ohio deals with especially violent cases including child 

molestation, rape, assault, and domestic violence.  See id. at 49-50.  
46

 Id. (citing Juvenile Mediation Program – Delinquency Cases, San Mateo County Superior 

Court available at http://www.sanmateocourt.org/director.php?filename=./adr/ 

Juveniledelinquency/ index.html).   



system so that it can effectively address violent crimes while still protecting the poor and 

vulnerable.  

- Use Community Organizations.  In creating an ADR mechanism that is linked with the 

public justice system, the community builders should draw upon the vast knowledge of local 

NGOs and organizations within the community. Studies show that NGOs that provide a 

variety of services (e.g. health, education, MFIs, etc.) in addition to legal services provide 

better quality of the “bundled services” and are better able to target the necessary 

populations.
47

 

- Be Aware of Other Informal ADR Mechanisms.  It is also important to consider the other 

informal dispute resolution mechanisms that are being utilized in the community.  The 

informal fora of dispute resolution is usually a “long-lived and vital part of community life.”
 

48
  Often community or neighborhood forums are best acquainted with local conditions and 

can more effectively resolve disputes.
 49

  While there may be a tendency to replace informal 

mechanism with formal public justice systems, community-builders should consider the 

benefit of working together to create a linked system because “effective collaboration may 

actually reduce the time and resource costs of state courts.”
50

  Having the public justice 

system work with the ADR mechanisms that already exists will create the most effective and 

efficient solution.  

- Create Checks and Balances. Providing the poor with various ways to resolve their dispute 

allows the poor to have multiple points of access which increases the odds that intervention 

fits their problem.
51

  However, having multiple choices creates “forum shopping” by the 

more powerful parties.
52

  An ADR system that is enforced by the public justice system 
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YALE HUMAN RIGHTS & DEVELOPMENT L.J. 178, 182-83. (2007).  
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 See id. at 183-84. (2007) (suggesting that the rule of law requires some compromise in order to 

arrive at the best solution).   
50

 Id. at 182-84. 
51

 See Making the Law Work for Everyone, supra note 17, at 17. Although this may be costly 

initially, “having more choices . . . is a sure way, in the long run, to empower the poor.” 
52

 See id. at 309. Thus, “a policy to give legal recognition to poor people’s customary system of 

justice or dispute resolution may in some cases work against the poor, as long as the statutory 

or rule-based legal code continues to exist.” 



prevents a more powerful party from avoiding the less expensive traditional forum and 

forcing poor people to litigate in a forum where they are disadvantages. 
53

 Instead of having 

two parallel systems, the systems should be linked in such a way to enforce one another.  

- Work with the Government. The government—with the assistance of international donors or 

NGOs—can help improve non-state justice systems through “education and awareness 

campaigns, tailored legal aid services; targeted constraints, and structuring institutional 

relationships.”
54

  

- Consider all Factors.  In reality, every dispute resolution mechanism will vary because of 

the unique conditions in the community and the overall environment of the country.  Rule of 

law initiatives may not be broadly applicable to different countries; thus, judicial reforms 

must be viewed with the local circumstances in mind.
55

  The culture, the dispute resolution 

systems, and the government must be considered when drafting an ADR mechanism so as to 

best create a system that serves the needs of the poor.  

 

VI. CONCLUSION 

To change the image of the public justice system, “seeds must be sown widely to create 

global and local social movements against corruption, large and small.”
56

  The public justice 

system is broken and therefore cannot adequately address the needs of the poor.  The poor cannot 

afford justice as it exists currently.  Foreign aid and money from NGOs can only help the 

problem if they are targeted in such a way to secure justice by providing relief for the victims, 

holding the perpetrators accountable, and promoting a functioning public justice system.
57

  One 

way to help transform the public justice system is to utilize informal ADR mechanisms and link 
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 Id. at 43.  
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 Ringer, supra note 48, at 182-83.  
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 Narayan et. al. supra note 7, at 16. 
57

 About Us INTERNATIONAL JUSTICE MINISTRY available at http://www.ijm.org/.  Organizations 

like IJM are knowledgeable about poverty and want to end poverty and they are concerned 

with helping countries create a functioning public justice systems.  Organizations like this are 

equipped to handle the challenge of implementing rule of law in nations to protect the poor.  



them with the public justice system.  The poor need access to justice which an ADR mechanism 

operating within the public justice framework would provide.  Although every ADR mechanism 

would be different based on the culture and community, the mechanism will ensure that violent 

crimes such as child and domestic abuse are dealt with properly. 


