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A. Review Medical Bills for Errors 

The first step should be information to the patients that they need to review their bill 

closely for errors.  An estimated 14 million Americans are struggling with medical bills that they 

believe were sent in error to collection agencies, according to the Commonwealth Fund, a 

nonprofit health care research group. Nearly half of all collection accounts that appear on 

consumer credit reports are unpaid medical bills. 1  Eight out of every ten medical bills (80 

percent) contain mistakes according to Medical Billing Advocates of America.2   Patients should 

take the time to correct these errors regardless of whether insurance is paying the invoice or not.   

There can also be a problem with submission of the medical bill to the insurance 

company. For example one of the authors received a bill from Children's Hospital for $500.00, 

told the insurance company had denied coverage.  Children's Hospital reported the author had a 

deductible, which was untrue.   The billing specialist advised this author to contact their 

insurance company to resolve the problem.  When the author contacted the insurance company 

they apologized because it was an error - they had improperly denied coverage.  However, at 

present much depends on the patient to navigate the medical system without assistance from the 

hospitals and insurance companies that are in a better position to provide assistance.  

                                                 
1 Walecia Konrad, Protecting Your Credit Score From the Medical Bill Maze, December 17, 2010, Last accessed on 
April 8, 2012 at 
http://www.nytimes.com/2010/12/18/health/18patient.htmlhttp://www.nytimes.com/2010/12/18/health/18patient.ht
ml 
2Medical-Bill Errors Becoming More Common, Associated Press, October 29, 2007, Reprinted on MSNBC.com, 
Accessed on April 8, 2012 at http://www.msnbc.msn.com/id/21527433/ns/health-health_care/t/medical-bill-errors-
becoming-more-common/ 
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The hospital is the source of the medical bill and interacts with insurance companies 

when insurance is involved. By working together the patient can benefit by decreasing debt and 

the hospital can benefit by the payment.  In addition, there is an impact on the hospitals’ 

reputation.  In a study in regards to public reporting of hospitals performance in Wisconsin, there 

was the discovery of the reputation of hospitals being affected when the hospital shows concern 

for their professionalism and protecting the consumer.3 By improving billing practices within the 

hospital setting, improving professionalism, can lead to nonprofit hospitals being able to increase 

their fundraising.4  

B. Procedures help Restore Integrity 

Insurance companies are also facing a reputation crisis.  In April 2011 in Massachusetts 

there was a public outcry after it was discovered that nonprofit health insurance companies’ 

boards were being paid for their services.5 Attorney General Martha Coakley filed legislation to 

outlaw public charities from compensating directors.6  Blue Cross Blue Shield of Massachusetts 

and Fallon Health Plan of Worcester suspended payment to their board members after the 

uproar.7  

There is also the high cost of health insurance.  In a Boston Globe article featuring the 

Olsons, owners of a small contractor supply company, the health insurance cost on a new hire 

                                                 
3	Health	Affairs,	Hospital	Performance	Reports:	Impact	On	Quality,	Market	Share,	And	Reputation,	(Aug.	
2005).		Accessed	on	April	8,	2012	at	http://content.healthaffairs.org/content/24/4/1150.full.	
4 Id. 
5 Coakley seeks power to halt nonprofit board pay, (Apr. 14, 2011). Last Accessed on April 8, 2012 at 
http://www.boston.com/business/ticker/2011/04/coakley_seeks_p.html?comments=all 
6 Id. 
7 Id. 
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would be $12,500 for an employer share of family coverage.8 Cost along with issues on policy 

coverage like those experienced in Lawson Ex Rel. Lawson v. Fortis Insurance Company do not 

create a supportive environment.9  Even with health insurance there are still those going to 

bankruptcy.  Hospitals and insurance companies are not taking advantage of alternative dispute 

resolution processes that can help them with rehabilitating their reputations and keeping 

consumers out of bankruptcy.  

B. Hospitals Can Reengineer Billing Practices 

There are alternatives to litigation and submitting the debt to collection agencies that can 

be utilized successfully by the hospital and patient. The first step with informing the patient that 

the bill should be reviewed for error is a commitment from the hospital to involve itself in 

another approach. Initially the process should start with the hospital billing staff.  There needs to 

be a negotiation training program based on the collaborative or problem-solving approach to 

negotiation. 

The collaborative process as illustrated by Roger Ury and William Fisher can be segmented 

into a step by step process.10 

1. State the issue;  

2. Look at the interests of each side; 

3. Brainstorming options; and  

4. Identify the alternatives if an agreement is not reached. 

                                                 
8 Megan Woolhouse, For small business, a hesitancy to hire, Boston Globe, Feb. 14, 2011, at A1.Boston Globe 
9 Lawson Ex Rel. Lawson v. Fortis Insurance Company, 301 F. 3d 159 (3rd Cir.  2002). 
10 Roger Fisher & William Ury, Getting to Yes Negotiating Agreement Without Giving In 15, (2d ed. 1991). 
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The process in Getting To Yes also includes relationship building, but the process with the staff 

would not be a long term relationship.11 Therefore an abbreviated version would provide the 

most assistance. 

A hypothetical can best illustrate the process.  A patient who utilized the hospital only had a 

portion of their bill paid by insurance.  There is currently a $280 balance.   After a bill has been 

sent and there is nonpayment, then the billing staff can attempt a phone call. 

1. State the issue. “I am calling about an overdue bill.  It seems as though your insurance 

only covered a portion of your medical bill and there is a balance.  Have you received the 

bill and reviewed it?” 

It is important for both the billing staff and the patient to understand the issue.  The 

patient should be allowed to review the bill.  Many times there is not an itemized 

statement. There may be a billing or insurance error. 

2. Neutral Mediator Can Help Parties. The hospital needs to be paid in a timely manner.   

Whether a patient can pay is unknown until a communication takes place which would be 

best brought on by a trained negotiator.  A case study in Uncharitable Care, published by 

a New Haven Connecticut hospital highlighted an instance where a patient, named Juan 

Pena sought medical treatment.  The hospital failed to provide any payment options to 

Mr. Pena who was eligible to receive funds from a charitable trust.12 A mediator would 

                                                 
11 Id.  
12 Grace Rollins, Uncharitable Care, Connecticut Center for a New Economy, (Jan. 2003), Last Accessed on April 
8, 2012 at http://www.hospitaldebtjustice.org/unchar.pdf. 
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have been able to conduct an internal review as to the dispute, and then offer a solution 

which in this case would have been to qualify Mr. Pena for a charitable program.  

3. Patient Advocate.  A mediator can act as a patient advocate and work with the Hospital 

billing department to to review other programs that the patient may wish to investigate, 

along with helping the patient to review their insurance plan and the bill.   

4. Mediation.  The patient should be told what the process would be if they are unable to 

reach an agreement or if there are other issues that a simple negotiation will not be able to 

handle.  The hospital has the opportunity to discuss mediation. (Collaborative Law would 

not be appropriate for a bill at this level.)  

This procedure would be more beneficial to the hospital and better utilize the billing staff. 

This would also serve the goals that have been set out by the American Hospital Association:  

 “Treat all patients equitably, with dignity, with respect and with 
compassion. 

 Serve the emergency health care needs of everyone, regardless of a 
patient’s ability 

to pay for care. 
 Assist patients who cannot pay for part or all of the care they 

receive. 

 Balance needed financial assistance for some patients with broader 
fiscal responsibilities in order to keep hospitals’ doors open for all 
who may need care in a community.”13  

 This balance would need to reflect the hospitals’ commitment to good faith negotiation 

and full disclosure of the material facts.  With hospital and patient negotiations there needs to be 

time during the reviewing options stage for the patient to do some diligence, and prior to the 

                                                 
13 American Hospital Assoc., Hospital Billing and Collection Practices, Accessed on Jan. 3, 2012. Last Accessed on 
April 8, 2012 at http://www.aha.org/advocacy-issues/bcc/index.shtml.   
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negotiations, during the preparation stage for the hospital staff there needs to be a full 

understanding of what programs are available and what the hospital is fiscally able to do. As can 

be seen with what happened with one of the authors of this paper - the hospital provided 

misinformation, and not options which would have led to a better overall experience for the 

patient. 

Using Mediation 

Negotiation may fail, but hospitals should not automatically pursue debt collection 

agencies.  This is counterproductive. Even though negotiation training would be provided, the 

volume along with personality traits may clash and therefore there needs to be another part of the 

protocol to avoid collections and bankruptcy.  The hospital and insurance companies want to 

retain a good reputation, and to avoid credit issues for the patient. An escalation to the next level 

would be to mediation.  Mediation is when a third party helps facilitate the discussion between 

parties. The mediator does not make the decision; instead the parties are able to come up with 

creative, long lasting solutions while maintaining the relationship.  Kaiser Permanente is 

America’s leading integrative, nonprofit, health plan.14  Kaiser Permanente utilizes in-house 

mediators and ombudsman, not for billing but to address medical mistakes, administration issues 

and patient complaints.15   David Richardson, an Ombudsman at Kaiser stated, “the primary 

focus when the Ombudsman is involved is to achieve a  resolution concerning patient-clinician 

                                                 
14 An Interview with David Richardson, Ombudsperson at Kaiser Permanente, Marquette University Law School 
Faculty Blog, (Apr. 29, 2011), Last Accessed on April 8, 2012 at 
http://law.marquette.edu/facultyblog/2011/04/29/an-interview-with-david-richardson-ombudsperson-at-kaiser-
permanente/. 
15 Id. 
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issues at the earliest possible opportunity and lowest possible level, well before they are elevated 

to a legal claim.”16  

 

The same idea of mediation can be brought to billing disputes, not just clinical disputes.  

In a traditional mediation situation, the parties meet with the mediator after a failure to negotiate 

the issue. After an initial review of the ground rules and a discussion where both parties are able 

to state their stories from their point of view, the mediator is serving as a facilitator, summarizing 

and clarifying so that the participants understand the issue.  If needed, as determined by the 

mediator, there may be a need to caucus, have private meetings with each side to better 

understand the issues, examine the reality of a possible solution or formulate a solution.  Parties 

then meet together to formalize an agreement.   

 In a hospital setting there can be in-house mediators, similar to those utilized by Kaiser 

Permanente to save the hospital and patient’s time and money.  In a mediation both sides would 

be present and if desired can have legal counsel as the mediator would not be the stand-in for the 

hospital. However, both sides must then have representation, if not then neither side can have 

representation in order for there to be a semblance of fairness. Although the benefits can be seen 

easily for the hospital - a private agreement, saving time and money - it is difficult to see the 

benefits to the patient. There is a savings of time and money. However, inherently there may be 

an issue with favoritism if the mediators are in-house, paid by the hospital.  

 

                                                 
16	Id.	
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A similar situation arises with the Environmental Protection Agency (EPA).  The EPA 

has in-house mediators and have acknowledged that there can be concerns over neutrality—that 

because the mediators are employees of the EPA that they have a bias in favor of the EPA.17 

However, mediation is voluntary and there is full disclosure about the mediators to avoid any 

conflict of interest.18  The EPA stresses that the participant is making an informed decision, and 

if the participant can afford to do so then they can hire an outside mediator.19  There is the 

benefit that the mediators understand the workings and culture of the EPA and have a knowledge 

base to facilitate negotiations.20  

In order to be successful, Mediation must be confidential and any agreement shall remain 

private.  Mediation as a form of Alternative Dispute Resolution is different from litigation 

because the mediation remains private and the mediator cannot be brought into a lawsuit, 

although this mediation privilege can vary from state to state. In Leary v. Geoghan, the plaintiffs 

wanted the mediator to divulge negotiations that occurred over the church abuse scandal 

involving the Archdiocese of Boston.21  The Appeals Court of Massachusetts agreed with the 

mediator,  

“Any communication made in the course of and relating to 
the subject matter of any mediation and which is made in 
the presence of such mediator by any participant, mediator 
or other person shall be a confidential communication and 
not subject to disclosure in any judicial or administrative 
proceeding; provided, however, that the provisions of this 
section shall not apply to the mediation of labor disputes.”22 
 

                                                 
17	EPA,	In‐House	Neutrals:	Can	Agency	Staff	Mediate	EPA	Disputes?		Last	Accessed	on	April	8,	2012	at	
http://www.epa.gov/region1/enforcement/adr/neutrals.html	
18 Id. 
19 Id. 
20 Id. 
21 Leary v. Geoghan, 2002 WL 32140255 (Mass.App.Ct.) 
22 Id. 
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Mediation participation is voluntarily and the parties must make a good faith attempt to 

participate in the process.  A Texas Court of Appeals dismissed an appeal because the appellant 

walked out of the mediation.  In In the Estate of James H. Rice, the court found the appeal was 

appropriate for mediation and on April 20, 2011, ordered the parties to mediate the case.23 The 

mediation took place at the McLennan County Dispute Resolution Center (“DRC”) on June 15, 

2011. Appellant asserted he “felt it best to put this matter in the hands of the Court.”24  The Court 

was not persuaded and dismissed his appeal.   

The voluntariness and confidentially of mediation in and of itself though is still not 

enough to protect the hospital from legal exposure.  To ensure privacy compliance and respect 

the rules of debt collection hospitals should provide trained attorney mediators to resolve billing 

disputes and handle collections.  Attorney-mediators provide overarching benefits. 

First, attorneys are trained beyond the minimal training received by a standard mediator. 

For example, the Massachusetts Supreme Judicial Court has ruled mediators must submit to a 

basic thirty hour training course and be affiliated with a community mediation center.25  Any 

person regardless of training or background can become a mediator.  The backgrounds are not 

standard and college education is not a requirement.  Florida utilizes a point system along with a 

training course.26  Points are given for education, but again there is no education requirement.27   

The liability is too great for hospitals and patients to select a mediator who is unfamiliar with the 

Fair Debt Practicing laws and HIPPA, which may lead to legal issues for the hospital. 

                                                 
23 In the Estate of James H. Rice, No. 10-10-00021-CV (Tex.App.- Waco, Aug. 10, 2011). 
24 Id. 
25 Massachusetts General Laws, Chapter 233 at 23C (2011). 
26The Florida Supreme Court released Opinion SC05-998, Rule 10.100(2006), Last accessed on April 8, 2012 at 
http://www.flcourts.org/gen_public/adr/certify.shtml. 
27 Id. 
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Secondly, attorneys follow an ethical code. The Uniform Mediation Code is not accepted 

in every state and in those states without a code, offers limited guidance, requiring many 

mediators to rely on their own ethical compass.  The confidentially of the mediator relationship 

is enforced by the Model Rules of Professional Conduct. It is again echoed in Rule 1.7 in which 

an attorney cannot represent a client if there is a conflict of interest.28  Whether there is a conflict 

of interest can be difficult to ascertain.  Therefore, accountability and oversight is necessary.  In 

Massachusetts, the Board of Bar Overseers monitors Attorney conduct and compliance with the 

Model Rules.29  The Bar Counsel prosecutes attorneys who violate the Rules and recommends 

discipline with disbarment as the ultimate punishment.   

In-house mediation by trained attorney-mediators will save the hospital time and money.  

Mediation can be as much as 75% less expensive and can take a fraction of the time and energy 

involved in litigation.30  Thus, the role of the attorney in terms of active participation in the 

process is often reduced. In fact, the number of hours employed in written discovery, 

depositions, motions practice and trials can be (and often are) virtually eliminated.31   

Conclusion 

ADR provides a formal process to resolve conflict and can help hospitals and patients in 

the quest to find resolution for the medical billing crisis.  A plan of providing negotiation skills 

to billing staff is the first step.  Mediation by attorney-mediators can also be integrated into the 

process.  Originally, it was thought to remain impartial and neutral it was argued the mediator 
                                                 
28 American Bar Association Model Rules of Professional Conduct (2002 edition), Model Rules of Professional 
Conduct, R. 1.7. (2002). 
29 Board of Bar Overseers, Office of Bar Counsel, Last Accessed on April 8, 2012 at 
http://www.mass.gov/obcbbo/archive.htm. 
30 Anthony T. Accetta, Denver, Principal of Accetta & Associates, P.C., Mediators as Problem Solvers, 
23 Colo. Law. 561 
31 Anthony T. Accetta, Denver, Principal of Accetta & Associates, P.C., Mediators as Problem Solvers, 
23 Colo. Law. 561 
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need not have specialized skill or knowledge.  Current case law, regulations and the complexity 

of healthcare issues evidence the need for specialized attorney mediators.    In the end hospitals 

would be serving the public and improving their reputation along with providing some relief to 

those with medical debts. 


