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I.  Introduction
1
 

When conflicts occur between a husband and wife, there are many possible courses of 

action.   The parties may accept the status quo and continue living with the problem, the parties 

may use force and mandate change, or the parties may reach an agreement through negotiation.
2
  

When faced with ongoing conflict, a spouse may decide to use the force of the legal system to 

mandate change—a divorce.  Often each spouse will find an attorney.  The attorney is tasked 

with helping their client negotiate a property settlement agreement as well as a parenting plan if 

there are children involved.
3
  Because divorces involve two individuals who have been 

embroiled in years of ongoing conflict and built-up tension, the attorneys are often key players in 

the negotiation phase.  The attorneys can set the stage for an amicable resolution or lay a 

foundation in preparation for a long arduous battle.  Attorneys can help move their clients 

towards settlement by employing various techniques.   

                                                        
1
 This article will utilize the citation format articulated in “The Blue Book: A Uniform System of 

Citation” by Harvard Law Review.  Additionally, because there is no gender neutral singular pronoun, 

this article will utilize the feminine pronouns “she” and “her.”  In doing this, the author does not intend 
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2
 Paul Madlock, Communication Competence, the Key to Leadership, Conflict Management, and 

Employee Job Satisfaction (2008) citing R.B. Adler et al. LOOKING OUT/LOOKING IN: INTERPERSONAL 

COMMUNICATION (1993). 
3
 The author worked as an intern at Legal Aid.  At Legal Aid, the attorneys represent women who are 

victims of Domestic Violence in various disputes involving protective orders, child custody, divorce, 

and property disputes. Despite the allegations of domestic violence, the husband and wife often are able 

to reach an agreement on a parenting plan (in a child custody dispute) or a property settlement 
agreement (in a divorce action).  If the parties cannot reach an agreement, the family court extends the 

trial and does an extensive evaluation of the circumstances.  Attorneys attempted to help their clients 

reach an agreement prior to asking the court to intervene.   



Communication styles and language misunderstandings often create conflict. Often the 

communication styles of men and women vary and consequently can create conflict.  However, 

increasing an individual’s awareness of her communication styles will help increase 

understanding of the nature of the conflict. This paper will discuss how attorneys can help their 

clients become more aware of their own communication styles, behaviors, and skills. By 

increasing a client’s awareness of her own communication styles, the client can better understand 

how her communications styles contribute to and perpetuate the conflict.  In particular, this paper 

will examine the assertion that when a client is more aware of how gendered differences in 

communication create and perpetuate conflict, the client is more likely to reach a resolution.  The 

first part of this paper will describe communication competence and similar studies that have 

analyzed communication competence in various settings.
4
  The second portion of the paper will 

describe the role of language in conflict.
5
  The third portion of the paper will describe 

communication differences between men and women; additionally this section will identify 

specific areas that lawyers can help their clients understand the impact of communication on 

conflict.
6
  Through a greater understanding of one’s own communication styles as well as the 

different communication styles between genders, a client is better able to resolve disputes and 

reach settlement in family law context. 

II. Communication Competence   

It is important for all individuals to be aware of their communication styles and to learn 

how to be an effective communicator.  It is particularly important for married couples to learn 

                                                        
4
 See infra notes 7-23, and accompanying text. 

5
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6
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how to effectively communicate because “The closer you are to someone, and the longer you 

have been close, the more you have to lose when you open your mouth”; although individuals in 

a long term relationship often believe that their conversational styles will become in-sync with 

one another, communication often becomes more frustrating over time especially if the parties 

are not aware of their communication style differences.
7
  When a husband and wife are 

negotiating the terms of a divorce, it is inevitable that points of contention and conflicts that 

occurred in the marriage will become a part of the legal discussion.  Although the marriage is 

most likely unsalvageable at this point, parties could benefit from a better understanding of their 

own communication styles and how these styles caused conflict.   

William Howell identified the four levels of communication competence: (1) unconscious 

incompetence, (2) conscious incompetence, (3) conscious competence, and (4) unconscious 

competence.
8
  The unconscious incompetent is an individual who is unaware that she is 

misinterpreting other’s behaviors.
9
  The conscious incompetent is an individual who is aware of 

her communication behaviors but continues to misinterpret and ineffectively communicate.
10

  

The conscious competent is an individual who is aware of her communication behaviors and 

effectively communicates.
11

  The conscious competent has been viewed as being “mindful” 

which involves “attending to ones internal assumptions, cognitions, and emotions and 

simultaneously attuning attentively to the other’s assumptions, cognitions, and emotions while 

                                                        
7
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focusing the five senses.”
12

  The unconscious competent effectively communicates and no longer 

needs to think about her communications skills because they “run on autopilot.”
13

  

The conscious competent is more competent than the unconscious competent because the 

conscious competent can constantly gauge her communication skills and fluidly alter behaviors 

that become ineffective while the unconscious competent is not able to adapt and alter 

communication behaviors when they become ineffective.  To reflect this idea, Pike actually 

created a fifth level entitled “conscious unconscious competence”; hence, an unconscious 

competent is able to competently run on autopilot while a conscious unconscious competent is 

able to competently run on autopilot and explain and “verbalize to others the how-to’s of how 

[they’re] able to do what [they] do.”
14

  This awareness of why and how an individual is 

successfully communicating is a safeguard that prevents the unconscious competent from 

slipping into communication patterns that are no longer effective.  The fifth stage has also been 

labeled the “unconscious super-competence” where the individual has practiced and internalized 

effective communication skills and is extremely (super) competent.
15

  To reach stage five, an 

individual must do the following: (1) acknowledge that difference do exists across cultures and 

gender and these differences must be discussed openly to avoid fear of the unknown, (2) attempt 
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 WILLIAM B. GUNDYKUNST, HANDBOOK OF INTERNATIONAL AND INTERCULTURAL COMMUNICATION 

(1995) 214.  Effective communication involves being mindful of ourselves and others to properly 

monitor our bias and the other’s bias.  Id. at 214.  
13

 See HOWELL, supra note 8. 
14

 ROBERT W. PIKE, CREATIVE TRAINING TECHNIQUES HANDBOOK: TIPS, TACTICS, AND HOW-TO’S FOR 
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15

 See Rosalie L. Tung, Managing Cross-National and Intra-National Diversity IN MICHAEL POOLE, 

HUMAN RESOURCE MANAGEMENT: CRITICAL PERSPECTIVES ON BUSINESS AND MANAGEMENT (1999) 

183-85 (discussing communication competence in cross-cultural, human resource setting); R.S. 
Zaharna, An Associative Approach to Intercultural Communication Competence in the Arab World IN 

DARLA K. DEARDORFF (ED.), THE SAGE HANDBOOK OF INTERCULTURAL COMPETENCE (2009) 191-

192 (discussing an associative approach to intercultural communication competence). 



to understand such differences, and (3) desire to value the diversity between people and to 

combine the better element from all groups to mobilize effectively resources and materials to 

advance goals and performance.
16

 

While there have been many studies that involve communication competence, few studies 

have researched communication competence in the context of a lawyer and her client.  Many 

studies discuss communication competence in an intercultural setting
17

 or in a language 

integration setting.
18

  Other researchers have investigated effective communication competence 

in terms of the employers-employee context.  Salacuse studied the shift in the workplace to 

educated and intelligent employees who now require their leaders to lead by negotiations through 

persuasion and effective communication and by appealing to the follower’s interests to “sell their 

vision.”
19

  Spitzberg and Cupach argue that communication competence is a form of 

interpersonal influence where an employer or leader must balance effective communication with 

appropriate interpersonal norms.
20

  To be an effective competent communicator, Shaw found that 

leaders must use active listening, attempt to understand the other’s point of view, communicate 

clearly, and share information in a timely manner.
21

  Other researchers study the positive 

relationship between subordinates and leaders where the leader effectively utilizes competent 
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 See id. at 185 (discussing how to move to stage five of the communication competence in cross-
national and intra-national diversity setting).  
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  See Tung, supra note 15; Zaharna, supra note 15  

18
 Nicole Ann Miller, Individual and Cultural Factors Affect Student’s Anxiety During Language Study 

Abroad (2009) 5-6. 
19

 See J.W. Salacuse, Real Leaders Negotiate (2007) 10 UNIVERSITY BUSINESS 1, 2-3. 
20

 See B. H. Spitzberg & W.R. Cupach, Self-monitoring and relational competence (1981).  Spitzberg and 

Cupach found that a manager is more communicatively competent by demonstrating that she is (1) 

knowledgeable in communication skills that facilitate openness, negotiation, and teamwork, (2) skillful 

at using these techniques, and (3) sensitive to the communication context.  Id.  
21

 See K. Shaw, Getting leaders involved in communication strategy: Breaking down the barriers to 

effective leadership communication (2005) 9 STRATEGIC COMMUNICATION MANAGEMENT 14-17. 



communication skills
22

 and where communication competence affects overall employee job 

satisfaction.
23

   

Few—if any—studies have emphasized the important role that lawyers play in increasing 

the client’s communication competence.  While a lawyer is not a certified therapist, a lawyer can 

read social science and psychology literature to become knowledgeable in the field of 

communication. Likewise, a lawyer can become skilled in identifying and recognizing 

communication patterns that result in conflict.  Increasing communication competence will 

increase settlement in settlement negotiations because it will allow the client to better understand 

the nature of the conflict.  By moving from unconscious to conscious, the client will be able to 

understand how her own communication style contributed to the conflict.  By understanding how 

her own communication styles created conflict, the client may be more likely to make 

concessions.  A client may also realize how her own communication styles impede settlement in 

prior negotiations or past mediation. By understanding how her communication behaviors 

prevented settlement, the client may be more likely to discuss interests instead of positions that 

can help the parties move towards settlement. Although there are various communication styles 

that hinder resolution, this paper will examine gender differences in communication styles.  
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 See S.J. Berman & S.A. Hellweg, Perceived supervisor communication competence and supervisor 
satisfaction as a function of quality circle participation (1989) 26 JOURNAL OF BUSINESS 

COMMUNICATION 103-122;  S.A. Myers & J.W. Kassing The relationship between perceived 
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COMMUNICATION RESEARCH REPORTS 71-81. 
23
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satisfaction (2008) 45 JOURNAL OF BUSINESS COMMUNICATION 61-75. 



III. Language 

Language provides individuals with the tools to communicate.
24

  Tannen asserts that 

speech communication is centered on relationships:  “People prefer not to say exactly what they 

mean in so many words because they’re not concerned only with the ideas they’re expressing . . . 

[but] with the effect their words will have on those they’re talking to.”
25

  Conflicts often arise 

when individuals do not express what they really want.  Likewise, conflicts are often perpetuated 

when a mother, husband, or teacher tries to protect a child, wife, or student by shielding them 

from the complete truth.  An individual is also governed by her own sense of what she believes is 

the “natural way to speak.”
 26

  Notably, a person’s sense of what is “natural” is derived from her 

unique background.  At times, understanding language is exactly the same for everyone such that 

“a particular example of discourse can be taken to represent how discourse works for all 

speakers.”
27

  Although all speakers may proceed along similar lines of interpretation in some 

areas of language, studies show that different backgrounds (including culture, country of origin, 

native language, geographic region, age, and gender) create different interpretations of language 

and variations in habitual use of language.
28

  Because all individuals have different backgrounds 

and different conversational styles, misunderstandings are likely to arise.
29

  For example, a minor 
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Gender and Dominance IN DEBORAH TANNEN GENDER AND CONVERSATIONAL INTERACTION (1993) 
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29

 See TANNEN, THAT’S NOT WHAT I MEANT!, supra note 7, at 23.  



dispute might arise between a husband and a wife, but their unique conversational styles prevent 

them from resolving the dispute amicably because they are “talking past one another.” 

In a family law context, a client often turns to the attorney for advice.  Although the 

lawyer only hears the facts of the story from the client’s perspectives, the lawyer is uniquely 

situated to ask the clients lots of questions about the nature of the conflict and the manner in 

which the husband and wife communicated.  By understanding the broad scope of the picture, 

the lawyer is able to offer objective advice to the client and help the client understand her 

communication skills.  

IV. Communication Differences Between Men and Women and How Attorneys Can 

Increase Communication Competence 

The “genderlect” approach originally arose from the idea that women’s language and 

speech style was less adequate than men’s language and speech style.
 30

  Since this early 

approach, this model no longer characterizes women’s speech as deficient in comparison to 

men’s speech.
31

  Our culture has embraced the idea that communication between men and 

women is full of potential misunderstanding much like two people from South Africa and 

Denmark would have a difficult time communicating (even if they had a common language).
32

  

The “two-cultures model” is based on the notion that individuals with a group develop their own 
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communication style; thus, when groups that are socially distance from one another 

communication, frustrations and misunderstandings are likely to arise.
33

  According to the 

“genderlect approach,” even though women and men are not necessarily segregated, children 

learn social rules for conversation and interaction during a time when play groups are maximally 

segregated by sex (age five through fifteen).  

The Matlz and Borker study of 1982 analyzed how girls and boys learn to do different 

things with words. Girls use words to (1) create and maintain relationships of closeness and 

equality, (2) criticize others in acceptable (indirect) ways, and (3) interpret accurately and 

sensitively the speech of other girls.  On the hand, boys use words to (1) assert one’s position of 

dominance, (2) attract and maintain and audience, and (3) assert oneself when another person has 

the floor.
34

  Because girls and boys are separated as children, men and women in effect grow up 

learning different social rules and communication styles as though they were in entirely 

segregated groups.  Another study showed how men and women employ different conflict 

strategies in the workplace.  By coding the language from a variety of participants from various 

professional backgrounds, the study distinguished the type of conflict strategy men and women 

employ.
 35

 

Conflict Strategies in the Workplace Men Women 

Avoiding confrontation 12% 35% 

Cooperative conflict strategies  12% 25% 

Problem-solving 32% 22% 

Aggression 32% 6% 

Giving in 3% 6% 

Control of process ~ 3% 

Compromise 0% 3% 
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 Id. at 86-87. 
34

 Crawford, supra note 31, 87-88 (citing Maltz & Borker (1982))  
35

 Thim et. al., supra note 31, 549-55. 



Whereas women tend to avoid confrontation and try to cooperate, men exhibit more aggression.  

Both men and women are significantly focused on problem solving.
36

  Although these are just a 

small sampling of the many studies that exist, it is clear that men and women communicate and 

deal with conflict differently.  

An attorney is uniquely situated to help their client realize their communication style and 

how their style contributes to the creation and perpetuating of ongoing conflicts.  An attorney can 

serve as a “communication interpreter” for the client in the pre-settlement negotiations phase.  In 

taking on this role, the lawyer can help “interpret” for the client.
37

  The attorney can help the 

client become more knowledgeable in communication skills that facilitate openness, negotiation, 

and teamwork.  Likewise, the lawyer can help the client begin to develop skills at using these 

techniques and encourage a general sensitivity to the communication context. In doing this, the 

client is well on her way of becoming conscious communication competent.
38

  An attorney 

should help a client understand the following four points in order to better understand 

communication conflict that arises from gender differences:  

1. Women and men frame things differently.  Men and women may have a different 

frame of when negotiation begins.
39

  For example, a woman asks her husband where he 

wants to have dinner believing this to be the beginning of negotiations.  A man names a 

restaurant believing this to be the beginning of negotiations.  She interprets his signal to 

begin negotiations as a final word so they go to the restaurant even though she knows it 

has bad food.   Men and women also frame conflict differently.  Women are more likely 

to analyze conflict broadly—viewing a dispute as a series of ongoing events.  In contrast, 
                                                        
36

 Id. at 553.  
37

 Like an attorney, the mediator has a unique opportunity to serve as a “communication interpreter” 

between the two parties. For the sake of brevity, this paper is limited to discussing an attorney’s role in 

helping a client understand his or her communication competence.  
38

 See Spitzberg & Cupach, supra note 20.   
39

 TANNEN, THAT’S NOT WHAT I MEANT!, supra note 7, at 75.   



men are more likely to analyze conflict narrowly—seeing the dispute as one specific 

incident. An individual can improve communication by framing and reframing such 

that“[t]he most powerful way to change interaction is to change the frame without 

making it explicit: reframing by talking or acting in a different way”
40

  It is important to 

understand how reframing allows parties to switch styles depending on the set of 

circumstances.
41

 A client should understand that many marital conflicts arose from how 

men and women frame things differently.  In the context of property settlements or 

parenting plans, women may think about future disputes more broadly while men might 

only consider the disputes narrowly.  

2. Face-to-face communication helps individuals frame things properly.
42

  When 

individuals are communicating through writing, internet, or phone, misunderstandings 

can easily arise. When a husband and wife going through a divorce have children, the 

parties often must communicate about pick-up times and drop-off times.  In high-conflict 

cases where there are abuse-allegations, the parties are discouraged from face-to-face 

communication.  However, face-to-face communication prevents misunderstandings 

because it is easier for parties to gather the communicator’s intent using language, body 

language, vocal tone, and gestures.
43

  In the context of family law negotiations, it may be 

helpful to have negotiations face-to-face where the former husband and wife are able to 

communicate (unless shuttle diplomacy is warranted for some other reasons).  If 

mediation becomes necessary, private caucuses should be discouraged.  

3. Women are more flexible in adopting other styles.  When women interact with men, 

the men’s norms tend to prevail because women adjust and adapt.  Although this appears 

like male dominance, in some settings the gender-flex ability that women possess has 

become a tool.
44

  In the negotiation phase of a divorce or child custody battle, it is 

important to realize that women might adapt.  It is important to be conscious and aware 

that women tend to adapt to men’s norms in a mixed-sex setting.  Although the two 
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 TANNEN, THAT’S NOT WHAT I MEANT!, supra note 7, at 176.   
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 Id. at 75.   
42

 Id. at 75 
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 See generally Madlock, supra note 2, at 8. 
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parties will inevitably be in the same room, it is important for each party to realize how 

her communication styles change in the presence of the opposite sex.  

4. Men are more likely to interrupt women. Research shows that men talk more in most 

settings (especially public), interrupt women frequently, control topic development, and 

withhold expressive feedback.
45

 Some studies interpret this conversational dominance as 

representing male power and status; however, Tannen argue that previous studies have 

not taken into account whether a party should take offense to the interruption given the 

myriad of factors that influence a conversation.
46

  

5. There is room for growth.  The client must understand that many marital disputes and 

failed negotiations were the result of communication differences between men and 

women.  Now that the client is enlightened, there is room for growth.  Perhaps the client 

will even see her own fault in some of the issues.  In effect, the client is now more 

mindful and has increased consciousness of her communication style.  The client can 

save face by acknowledging that her previous inability to resolve the dispute was a result 

of ignorance.  

 

V. Conclusion 

A client must understand her own conversation style.  “[I]insight into conversational style 

will enhance if not ensure mutual understanding.”
47

  Awareness of one’s mistakes and 

communication shortcomings will inevitable yield better results than remaining in ignorance.  In 

                                                        
45

 Id. at 103-104.   
46

 Id. at 104.  Crawford argues that Tannen’s argument is flawed in that it assumes that men and women 

exist on an equal playing field.  Unlike ethnic groups, men and women are engaged in closed 
relationships with one another within a social structure where men and women do not share equal 

power.  It must be emphasized that “No cross-sex conversation is quotidian in the sense that it exists 

outside the gender system.  No cross-sex relationship is unaffected by the fact that women are second-

class citizens.” Id. at 105.  By analogy to the two-cultures model, it is inappropriate to assert that 

Jews are inconsiderate or dominant merely because they have a “high involvement’ style of 
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47

 TANNEN, THAT’S NOT WHAT I MEANT!. supra note 7, at 193.  Tannen suggests that individuals tape 
record their conversation and listen to themselves to hear if they are interrupting too much or not 

speaking enough.  Id.  Understanding communication is key to improving conversations thereby 
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addition to understanding one’s own communication style, it is important to understand and 

adapt to the other individual’s style.  Although men and women have different communication 

styles, both the masculine and feminine styles of discourse are both distinct ways of 

communicating—neither superior or inferior.  Increased consciousness and mindfulness allows 

parties to resolve disputes and attorneys play a role in helping the client increase their 

communication conscious competence.  

 


