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Impartia 
 
This paper will address the use of online technology to overcome impasse in dispute 
resolution. Since all dispute resolution is an exercise in communication, we will examine how 
internet technology either aids or impedes efforts to exchange information and reach 
understanding. Then we will look at the actual technology now being employed and how it 
works to overcome specific types of impasse.  
 
In traditional ADR, the participants appear in person, where they can communicate both 
verbally and nonverbally. Impasse may arise when persons look or sound different. The 
parties interact in real time, synchronously. Parties often heavily rely upon body language to 
interpret the words being said. The process is customarily confidential, and parties often agree 
not to share the comments made in the mediation room with persons who are not present or 
not integral to resolving the dispute. Online, however, there may be no view of the persons 
who are communicating. The communication may be entirely in written form. The sending 
party and the receiving party may not be communicating at the same time. There may be no 
way to know who is reading the messages or how the language that is being used is being 
received. The assumptions made about common knowledge may not be correct. And the 
written statements may be communicated in a public forum.  
 
In traditional mediation, the mediator will assist the parties to focus on their underlying needs, 
not just their positions. The online process may use mathematical algorithms to sharpen the 
parties’ focus or reach a resolution. Traditional mediation has been reliant upon the parties to 
produce the factual information necessary for understanding, and impasse has been reached 
due to the unavailability of critical information. Technology now makes access to reference 
materials instantly available.    
 
With modern technology, it is possible to reshape the mediation environment to promote the 
parties’ movement toward resolution. The place to begin is to understand the various types of 
online communication that are available and then choose which combinations of types of 
communication will best aid you to resolve your particular type of dispute.  
 
Where Impasse Is Caused by Distance. 
 
 In Certain Static Random Access Memories and Products Containing Same, US International 
Trade Commission, Order 14, Inv. No. 337-TA-792 (November 22, 2011), client 
representatives were forced over objection to attend a court-connected mediation in person. 
The judge felt that it was critical to the success of the mediation to have in-person 
participation of the decision makers in order to not only facilitate communication, but also to 
identify and overcome issues that may create an impasse to settlement. However, by requiring 
physical presence rather than using technology to facilitate the communication, the judge may 
have been creating a new impasse. It may be difficult for parties who are geographically 
diverse to physically meet together. When parties are forced to travel to engage in mediation, 
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they may arrive aggravated and seeking recovery of the expense involved. Technology 
combined with sensible attendance requirements provides a solution.  
 
The quality of communication by videoconferencing today is almost as good as that among 
persons in the same room. Medical doctors are using Cisco’s Telepresence 1 to diagnose 
patients located far away from them. Certainly then, Telepresence should be adequate for 
mediation as well. Other videoconferencing products are being used by the U.S. Merit 
Systems Protection Board and are found to be adequate.2 I have even used Skype, a virtually 
free service, to mediate some cases.  
 
To enable the video communication remotely, the parties should have the same attendance 
requirements as if they were physically in the same geographical location. They need to stay 
in the line of sight, listen and respond to what is being said. If they do, they can be as fully 
engaged in the mediation process across the country or the world, as if they were in the same 
room.  
 
Technology can manage the dispute resolution process and set the agenda for negotiation, 
guiding the parties toward resolution. Online negotiations can parallel face to face 
negotiations by putting the parties into an unstructured communication environment, simply 
using technology as the communication for a traditional mediation process, as I have done by 
having the parties participate by videoconference.  
 
Technology will allow asynchronous progress in negotiations. Parties can make their moves 
online, log out and wait for the other party’s response. Online negotiations can change the 
nature of communications so that a party who would not speak up in a face-to-face session 
may feel more comfortable providing input in writing.  
 
ODR providers are developing automated dispute resolution procedures, which use algorithms 
to drive the negotiation process. Online automated processes can create a structure for the 
negotiation, focus the deliberations on the central issues in dispute, and eliminate posturing 
and delay tactics.  
 
Overcome Impasse by the Value of Reputation 
 
A new online dispute resolution service, Peopleclaim.com, facilitates settlement in cases 
against product or service providers, professionals or anyone else whose reputation is 
important to them. The company operates as an internet service provider, posting publicly all 
claims that remain unresolved after 30 days.  
 

                                                 
1 See 
http://www.cisco.com/en/US/products/ps7060/index.html?POSITION=SEM&COUNTRY_SITE=us&CAMPAIGN=HN&C
REATIVE=TelePresence+-
+Brand_TelePresence&REFERRING_SITE=Google&KEYWORD=cisco+telepresence_B|mkwid_sIOGckqwq_7171822238
_432txu7stz1v01134.  
2 For more information contact Video Conferencing Program, Bently Roberts, Regional Operations, U.S. Merit Systems 
Protection Board, 1615 M Street, NW, Washington, DC 20419; Telephone: (202) 753-6772, Ext. 1143; FAX: (202) 653-
7655; http://www.opm.gov/er/adrguide/section4.asp.  
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This service can be used without a lawyer or mediator. Peopleclaim will help locate the 
respondent’s email or mailing address where the claimant doesn't have it. Peopleclaim serves 
the claim on the responding party.  
 
The respondent may accept the claim terms, reject them, make a counteroffer, or add reasons 
for rejecting the claim that will be visible on any public posting.  In many cases, a claimant 
will hear back immediately from a respondent with an agreement to his terms, or a 
counteroffer. The parties can exchange offers and negotiate back and forth as often as they 
like. 
 
If a claim is ignored or rejected, it will post publicly on the PeopleClaim Registry if the 
claimant selected the public posting option. Once posted, the claim becomes accessible to 
others via search engine queries, and visitors can view it along with others filed against the 
respondent. Public posting of the details and demands provides an ongoing incentive for 
prompt resolution of valid claims and allows others to comment or suggest resolution options.   
 
If the claim is not resolved, or even responded to, until after the posting date, the claim will 
post. It will appear in the PeopleClaim Registry with any other claims against the same 
respondent. In some cases the respondent may choose to settle the claim only after claims 
from other parties have also been posted. Public posting can provide an ongoing incentive for 
settlement.   
 
Parties are instructed to notify PeopleClaim if they settle outside of PeopleClaim.com, so that 
the claim can be removed from the system and not posted.  
 
Overcome Impasse by Focusing the Parties 
 
In all the ODR processes discussed in this paper, the process focuses the parties on possible 
solutions to the dispute. For example, in the Peopleclaim process, the claimant is asked what 
he wants for a resolution. If the proposal is accepted, that resolves the case. If both parties 
agree to a set of terms by clicking the “Agree” button, the claim is considered 
resolved. Resolved claims will not post; if they have already posted, they will be removed 
from the Registry.  
 
As part of PeopleClaim Terms of Use, the claiming party agrees that any settlement between 
the parties releases the respondent from further obligation without admission of guilt or 
liability. In settling a claim the parties are agreeing only to its terms and obligations. The 
mutually accepted terms of agreement can be added by either party. The negotiation process 
allows the parties to help shape terms that will be acceptable to them.  
 
An agreement through the PeopleClaim system is generally considered a legally binding and 
enforceable agreement. In the event that either party breeches the agreement, the other party 
may be able to enforce the terms of agreement though conventional legal channels. 
 
There is a very high success rate for the PeopleClaim process for small consumer claims 
against large companies and for small claims against local businesses. The business benefits 

3 
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from the feedback that it receives. It can set up a google alert and know as soon as a claim 
against it is published. Every level of the corporation can have instant access to this 
information, so that problems can be addressed early at high levels in the company. Multiple 
claims involving a particular location or person can be easily spotted. And claims that might 
otherwise morph into a class action can be addressed in a global fashion by formulating a 
standard response to a particular problem, which, if accepted, will prevent a class action from 
later arising.  
 
Overcome Impasse by Help from Third Parties 
 
ODR is now incorporating crowd sourcing techniques in its dispute resolution processes. At 
Peopleclaim.com, a claimant can request third-party help at the time the claim is filed. The 
claimant may request help from other PeopleClaim users with similar claims, participating 
lawyers who may agree to review the claim for free, or members of the public who have 
information, advice or services that might assist with resolution. A notice will be included on 
the posted claim inviting the third-party categories that have been selected to contact the 
claimant through the PeopleClaim message center. Third parties must abide by the 
PeopleClaim rules, and the claimant can block any abusive comments or unselect his third-
party help options at any time. The respondent is notified that the claimant is seeking 
additional help from particular sources the claimant chooses.  
 
The request for third party help can occur later, if the claim remains unresolved. Public 
comment and suggestions can be a helpful way to hear about similar problems that others 
have experienced, collect information or advice, and “crowdsource” possible solutions in 
cases where the claimant and respondent cannot reach an agreement. The comments are 
viewable by the public and the parties receive email notices of new comments posted on the 
claim.  
  
If the claim is not resolved, the claimant is free to pursue other resolution channels such as 
litigation, mediation or complaints to regulatory authorities, subject to relevant laws and 
regulations. PeopleClaim also gives the claimant the option to request a refund of the 
PeopleClaim filing fee 90 days after posting, but the claim may be removed from the 
PeopleClaim registry after the refund has been granted.  
 
Another website, http://www.ramanmedianetwork.com/rmn-community-court-service-for-
online-justice/,  provides community court services similar to those provided by television, 
such as “7 on Your Side” at ABC News. Although it calls itself a court, it forwards 
complaints, poses questions and receives responses which it publishes on line. Like the 
traditional newspaper and television consumer complaint services, it has no power to impose 
a result. It uses the power of persuasion deriving from reputation concerns to facilitate a 
solution.  
 
eBay runs a Community Court for disputes over negative feedback that sellers receive on 
eBay. The seller writes a statement about why it thinks the feedback is unfair, along with any 
accompanying photo evidence. The buyer who left the feedback is then asked to justify his 
feedback. The seller has a chance to respond to the buyer’s statement, after which the case 

4 

http://www.ramanmedianetwork.com/rmn-community-court-service-for-online-justice/
http://www.ramanmedianetwork.com/rmn-community-court-service-for-online-justice/


Using Technology to Overcome Impasse, cont.  
 

will be put before a jury of 7 unbiased eBay members. The jury is composed of members of 
the eBay community who have applied to become jurors and meet stringent eligibility criteria, 
ensuring that they have a good knowledge about eBay feedback system and have regularly 
transacted on eBay. Members who are also sellers on site, provide good shopping experience 
themselves. Jury members volunteer and are not paid for their service.  
 
The jury votes on whether the feedback should be removed or not. If they vote to remove the 
feedback, an eBay Customer Service representative will then removes the feedback from 
seller’s account. 
 
The eBay Community Court system can be used for all types of disputes. A version  called M-
Jirga has been proposed for a use in Afghanistan to help rural Afghans resolve ambiguities 
and low-level disputes over land. M-Jirga, is a cell phone-only implementation. Disputants in 
Afghanistan will be given a number they can call on their cell phones to initiate the M-Jirga 
process. Once both sides are recorded, the system will proactively call out to elders in the 
appropriate regions who will listen to both sides and then register their decisions. This process 
closely mirrors the face-to-face Jirga process, which is the primary way civil disputes are 
handled in Afghanistan.  
 
A Community Court system could be used in any on-line community to resolve disputes, such 
as standards organizations, licensing organizations, etc.  
 
Overcome Impasse with Solution Set Databases 
 
When a particular type of dispute is identified, computer programs can display a common set 
of resolutions to that type of dispute. This helps to focus the parties on solutions that others 
have found workable. The claimant can then indicate which of the solutions would be 
acceptable and the ODR program can share that information with the responding party.  If the 
other party agrees to one of the proposed resolutions, the matter is settled.  
 
The solution set database process has been used with astounding success in business to settle 
consumer disputes on eBay. Ebay and Paypal resolve about 80% of their 60 million cases per 
year, without any human intervention.  
 
The Online Dispute Resolution Working Group convened by the United Nations Commission 
on International Trade Law (“UNCITRAL”), is working on reason and resolution codes to 
describe the exact nature of the dispute and the resolutions preferred by the disputing parties. 
These codes will greatly facilitate communication between parties who do not speak a 
common language, because simply knowing the codes and their meanings will be adequate to 
understand the most important aspects of the case. 3 

                                                 

3 Rule, Colin and Vikki Rogers, “Building a Global System for Resolving High-Volume, Low-Value Cases,” Alternatives to the 
High Cost of Litigation, Volume 29, Issue 7, pages 129–144, July/August 2011.  
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Where the online dispute resolution process permits human intervention, such lists aid 
communication by focusing the discussion on the types of resolution that are customary in 
that industry or field. For example, the U.S. Air Force publishes a list of potential solutions to  
impasse in employment disputes. 4  
 
Overcome Impasse with Blind Bidding or Automated Arbitration 
 
The customary mediation process suffers from three serious problems:  
1. Time and money are wasted with a tedious negotiation dance, 
2. Value is left on the table, and 
3. Relations are tattered by adversarial tactics. 
 
Such face-to-face mediation tends to be adversarial, tedious, inefficient, and costly. Blind 
Bidding takes the human emotions out of the dispute resolution process. It eliminates the 
posturing and strong egotism that can impede the traditional ADR and instead allows parties 
to focus quickly on the ultimate goal of a reaching a settlement that they find is fair.  
 
Confidentiality of the numbers exchanged is the critical element of a Blind Bidding system. 
The only number that is disclosed is the settlement amount to which both parties have agreed. 
Unlike a traditional negotiation or mediation where both sides know what numbers have been 
proposed, here, if no settlement is reached, each party does not know what the other party 
offered. Therefore, each party can propose a fair and reasonable amount of money without 
any concern that the proposed amount will be used as a starting point for demands for further 
concessions.   
 
Blind Bidding- Single Issue:  
 
Where a dispute is reducible to a single issue: money, then blind-bidding systems work 
effectively and efficiently. If the result sought is just a monetary settlement, Blind Bidding 
can produce a resolution in just a few keystrokes that would take weeks and months of 
traditional ADR and litigation.  
 
The most successful provider of Blind Bidding ODR is Cybersettle. Cybersettle is accessible 
only to attorneys and claims professionals. As of December 9, 2011, Cybersettle has serviced 
over $1,800,000,000 in settlements. Its pricing system is not disclosed on the public portions 
of its website. David Allen Larson, in his Nevada Law Journal Article, “Brother, Can You 

                                                 
4 In disciplinary actions, the resolution options are: 1. Holding the penalty in abeyance; 2. Reducing the severity of the 
penalty; 3. Change removal/termination to voluntary resignation; 4. Recommendations to future employers; 5. Rescind the 
action. For performance based actions, it lists as resolution options: 1. Reassignment; 2. Voluntary change to lower grade; 3. 
Voluntary resignation; 4. Extend performance improvement period; 5. training; 6. Retroactive step increase. For evaluations 
and appraisal claims, it lists as potential resolutions: 1. Change the overall appraisal rating, performance elements or appraisal 
factors; 2. Grant the  cash or time off; 3. Out-of-cycle replacement rating; 4. develop a new performance plan; 5. Performance 
counseling schedule; 6. Performance-related training; 7. High visibility project. For promotion/selection disputes, it lists as 
options: 1. Placement in next vacancy; Priority consideration for next vacancy; 3. Training; 4. Career counseling; 5. Desk 
audit; 6. Grant the promotion; and 7. High visibility project. For harassment claims, it lists the resolution options: 1. 
Sensitivity training; 2. Reassignment; 3. Apology. And for ADA cases, its lists reasonable accommodation options as: 1. 
Provide accommodation; 2. Reassignment; and 3. Voluntary change to lower grade.  
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Spare A Dime?”5 reports that fees range from a low of $100 for disputes that settle for 
amounts ranging from $1 to $1,500 to a high of $700 for disputes settling for more than 
$500,000 and that fees are only charged if the case settles.  
 
Cybersettle is a confidential system. It provides a username and password to first-time users. 
Where needed, Cybersettle’s Customer Service Representatives will contact the opposition to 
explain the process in detail and encourage participation.  
 
The Cybersettle process is known as “double-blind bidding.” The system compares parties’ 
offers and demands on a round-by-round basis.  
 
Usually a claims professional initiates the process by inputting three confidential offers or 
demands upon claim evaluation.  Upon claim submission, the opposing counsel is notified 
that offers are pending in the Cybersettle system. Once the responding attorney logs in, the 
parties have three opportunities (rounds) to settle the claim. One demand or counteroffer is 
entered for each round. These amounts are never revealed to the other party. Cybersettle 
instantly compares the demands to the opposition’s corresponding offer.   
 
When the parties agree to participate in the Cybersettle system, they contract to be bound by 
the final settlement amount. If, during any round, the demand is less than or equal to the 
counteroffer, Cybersettle declares a settlement for the average of both amounts.   
 

Settlement Example 

Round    Offer  Response Result 

1 $10,000 20,000 No Settlement 

2 $12,000 16,000 No Settlement 

3 $14,000 13,000 Settled for $13,500 
 
S o m e  p e r s o n s  h a v e  c r i t i c i z e d  t h i s  s y s t e m  f o r  providing the 
respondent with an excuse not to bargain fairly– namely, a fear of leaving money on the table, 
accepting too little, or paying too much. This would occur if the respondent inadvertently 
proposes an outcome, like here, that is less favorable to himself than what the offering party 
was ready and willing to pay or accept. In the example above, the responding party received 
$500 less than the offer amount.  
 
In practical experience, the fear of leaving money on the table has not proven to discourage 
parties from entering into the bargaining. Instead, they have decided that the risk of accepting 
slightly too little or offering slightly too much is overweighed by the value of terminating the 
litigation, eliminating the legal fees and costs that ongoing litigation entails.  
 
Robert C. Ballou, the chief executive of Cybersettle Inc., says that for parties using a three-
round online negotiation process, the overall settlement rate is 65%. That is consistent with 
research on litigation in general, which shows that the majority of cases will settle before they 

                                                 
5 11 Nevada Law Journal 523 at 538 (Spring 2011).  
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reach the courtroom. The advantage is that Cybersettle shortens the claim cycle by an average 
of 4-6 months, by reducing the time from offer to settlement.  
 
If no settlement is obtained, either side may resubmit the claim, and enter three new demands. 
The respondent then will enter three new offers and the cycle begins again. Or both sides can 
agree to participate in telephone facilitation services or move into expedited arbitration.  
 
Although Cybersettle claims that New York City, its first municipal client, saved $11.6 
million during its first year of a demonstration project, New York is no longer using the 
program. New York had used a Cybersettle process to settle small personal-injury and 
property-damage claims. The city's comptroller at the time said that by 2009, the system 
allowed the city to settle more than 4,000 personal-injury claims, saving an average of 
$11,717 per case.  In 2011, the new City Comptroller John Liu concluded the same work 
could be done less expensively in-house, with an in-house staff of claims adjusters who 
negotiated by phone. The city claims that it is now “saving” the $600,000 a year that 
Cybersettle charged.6 Lui said: "If someone is checking for account balances, perhaps a 
computer or phone system could more quickly give that information. But for a more 
complicated, interactive function, such as claims settlement—or settlement of any kind of 
dispute—it shouldn't be that surprising that a computer is not up to the task." He feels that the 
automated system doesn't allow claimants a way to vent. "Some people file claims because 
they see dollar signs. But many people who file claims are just totally upset and feel a sense 
of injustice." 7 For these types of disputes, a reputational system such as PeopleClaim.com 
may be a better fit. 
 
"I can't get my arms around the lack of a human element," says Sanford Ring, general counsel 
of Hino Motors Manufacturing U.S.A. Inc., a Toyota Motor Corp. truck subsidiary. Without 
testimony or face-to-face interaction, it can be difficult to evaluate the credibility of either 
side of a business dispute, he says. "The credibility aspect is very important." 8 In such cases, 
a dispute resolution system permitting the parties to personally confront each other would be 
more suitable.  
 
Cybersettle does advise that its process is most appropriate where there has been a complete 
investigation and evaluation prior to submission; the parties have provided authorization to 
settle; they have determined an acceptable settlement range; and the liability issues have been 
resolved or there is no liability, but nuisance value has been established. In other words, this is 
a sophisticated system designed for trained insurance adjusters and attorneys to use, not the 
general public.  
 
Cybersettle was originally funded by a reinsurance company. However, it has developed ties 
with the American Trial Lawyers Association (ATLA), diminishing criticism that it is too 
insurance company oriented. It is now branching out to other industries.  

                                                 
6 We have no information on how these “savings” were calculated and whether they include costs for fringe benefits such as 
pension, healthcare, etc.  
7  Wall Street Journal, October 10, 2011, By Vanessa O’Connell, available at 
http://online.wsj.com/article/SB10001424052970203633104576620902874155940.html?mod=rss_law&utm_s... 
8 Id.  
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General Electric’s oil-and-gas division is now using Cybersettle to resolve its disputes under 
$65,000 with suppliers in Italy. After a claimant pays a $500 fee, the supplier/contractor and 
GE upload relevant documents, which each side can then review. The parties enter three 
settlement figures into the computer – in ascending or descending order, depending on 
whether the party is seeking payment or paying. The three figures are not disclosed to the 
opposing party. If an offer and demand in any round overlap, a settlement is reached. The 
$500 fee is then split equally between GE and the claimant. 
 
If no settlement is reached through the automated bidding processed, the dispute is then sent 
to the American Arbitration Association’s international division, the International Centre for 
Dispute Resolution, for expedited arbitration.  
 
GE is closely monitoring the results of this new program and says that it is too soon to tell 
whether cyber settlements will catch on or the amount of money GE or its suppliers/ 
contractors will save. GE indicated that disputes have been settled in fewer than 80 days. 
Fifteen disputes over claims for €136,000 total were settled in a three-month period.  
 
GE is considering introducing the system to resolve disputes involving customers, as well as 
suppliers. According to Michael McIlwrath, a senior litigation counsel for the unit, the 
complex, global GE Oil & Gas operation, with more than $7.5 billion in revenue last year, has 
thousands of possible "microdisputes" annually. In his view, there's no reason why the 
automated process couldn't be used for disputes regarding larger amounts. The alternative, he 
adds, is that thousands of claims and invoices just sit on the books until they get attention. 9 
 
In a Blind Bidding system, people may feel that their voice is not being heard and that 
computers’ data base can’t do justice to the wrong that was done. In that case, an online 
method focusing on a fair result is better. 
 
Fair Outcomes, Inc. also offers a form of blind bidding to resolve monetary disputes, called 
Fair Proposals, Monetary Claims Version.10 This process costs less than Cybersettle. This 
method may be used for a flat fee of $60, irrespective of the amount in dispute.  
 
Fair Proposals invites the general public to use its system, not just attorneys and insurance 
adjusters. Like Cybersettle, a party making a settlement offer does not disclose to the other 
party the amount of the offer. If the offer is equal to, or more advantageous to the initiator 
than what the receiving party will settle for, then settlement is achieved.  
 
Unlike Cybersettle, the initiating party only makes one offer. It is a take-it-or-leave-it 
proposal. The Settlement Terms are defined by the initiating party at the outset of the process 
and are described in a Term Sheet that is generated by the system, based upon the data that the 
initiator enters at that time. Fair Proposal suggests standard terms11 but the system allows a 

                                                 
9  Id.  
10 https://www.fairoutcomes.com/run_fpm/home.pl.  
11 The standard terms are: “The Settlement Terms shall (unless the Parties have otherwise mutually agreed in 
writing) be as follows: (i) Each Party shall be deemed to have fully settled, resolved, and released the other from 
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party to craft its own terms tailored to the specific type of dispute. The system provides the 
receiving party with a copy of that Term Sheet, which leaves the amount offered blank.  
 
The receiving party may respond to the offer. Where no agreement is reached on the first 
exchange of numbers, the receiving party is able to continue to make counteroffers, also in 
complete secrecy, and at no cost. Unlike Cybersettle, the rounds are not limited to only three 
exchanges. The receiving party can continue revising its number up until the time specified by 
the initiating party, usually 30 days, expires.  The process will continue until agreement is 
reached or the specified deadline.  
 
If the receiving party makes a counteroffer that is more favorable to the offering party than 
the original offer, then the case is settled for the amount of the original offer. This is in direct 
contrast to the arrangement employed in split-the-difference dispute-resolution systems, such 
as Cybersettle, under which if the offers cross, the program imposes a settlement at the midpoint 
of the offers. Here, the benefit is given to the initiating party if he makes an offer that is 
acceptable to the other party. And the responding party receives a settlement that is equal to or 
more favorable than he had proposed.  
 

Settlement Example 

Round Offer Response Result 

1 $14,000 $20,000 No Settlement 

2 $14,000 $16,000 No Settlement 

3 $14,000 $13,000 Settled for $14,000 
 
The parties only have one opportunity to use this settlement method. Unlike Cybersettle,  Fair 
Proposals does not allow parties to repeat the blind bidding process. Self-interest therefore 
encourages parties to speedily make a reasonable proposal that may be acceptable to the other 
side.  
 
Overcome Impasse by Visible Bidding and Hidden Acceptances 
 
SmartSettle uses a variation on blind bidding that uses some of the knowledge gained in face-
to-face mediation. Often participants in face-to-face mediation are advised to adopt a 
negotiation plan by determining their target number and an estimate of the other side’s target 
number, their potential opening offer and an estimate of the other side’s opening number, 
their “bottom line” number and an estimate of the other side’s “bottom line” number and their 

                                                                                                                                                             
any and all claims that existed between them with respect to the above-referenced matter; (ii) The Second Party 
shall cause the settlement amount to be paid to the First Party within ten (10) business days of the date upon 
which you entered data into the System resulting in a determination that you had agreed to settle for X; and (iii) 
If said payment has not been made within that period, then (a) the Second Party shall be obliged to pay all 
reasonable costs incurred by the First Party in collecting said amount from the Second Party, including 
reasonable attorneys fees; and (b) the First Party may, in the First Party's sole discretion and as an alternative to 
pursuing collection proceedings, rescind the First Party's agreement to settle for X by sending written notice of 
the First Party's election to do so to the Second Party.”  
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negotiation strategy for moving from their potential opening offer toward their target 
number.12  
 
Smartsettle’s visual blind bidding differs from ordinary blind bidding in what is blind. It also 
gathers more information, which is used to define a range of settlement rather than a fixed 
settlement amount. In ordinary blind bidding, the proposals (offers and responses) are blind 
and are one amount. In Smartsettle’s method, the acceptance range and the acceptance amount 
are hidden until there is a deal.  
 
In the SmartSettle dispute resolution process, the parties must agree upon a Framework for 
Agreement before undergoing the blind bidding process. This is the final settlement 
agreement with the settlement amount left blank. When a number is agreed upon, it is then 
entered into the previously agreed upon contract.  
 
In single dollar amount negotiations, each party begins the negotiation by entering three 
figures, a bid amount, which is disclosed to the other side,13 a walkaway amount, which is 
always remains secret, and an acceptance amount, which is confidential. The bid amount and 
the acceptance amount establish a settlement range acceptable to that party. An agreement is 
declared if there is an overlap between each side’s settlement ranges.  
 
Smartsettle considers the party that made the smallest last move as being the most 
collaborative because they moved most quickly in the Zone of Agreement. The benefit in the 
overlap is split in proportion to fairness defined in that way.  
 
SmartSettle uses an algorithm to fix the settlement amount the rewards the party who made 
the first move into the zone of acceptance.14 If one party moves quickly to where it thinks the 
fair outcome lies, but it turns out to be a little too far, it will likely get to keep most of any 
overlap, especially if it gets there sooner than it think the opposing party will. Even if the 
opposing party does the same, the parties still split the overlap, and the case is over quickly. If 
a party waits too long, its opposing party may reach the Zone of Agreement sooner, and when 
it finally concedes, its opposing party will get all of any overlap. This encourages parties to be 
reasonable throughout the negotiation process. The settlement figure reached by this system 
will be in between that provided by Cybersettle and Fair Outcomes.  
 
If there is no deal, then the parties can try again. They will not have revealed any information 
that the other side can take advantage of in subsequent negotiations because the other party 
has not learned what amount is acceptable to the other side. SmartSettle will generate a 

                                                 
12 U.S. District Court, Northern District of California ADR Program, Outline for Phone Conference Before Mediation Session,  
13 Smartsettle encourages parties to be optimistic with their initial proposal—to make a proposal more favorable to that party than 
what an objective observer might deem “fair” but a proposal that nonetheless is reasonable.  
14 The formula used here for determining the agreement value is Reference = (Tc * Ac + Ti * Ai) / (Tc + Ti) where 
Ac = the least preferred accepted value of Claimant at the end of the previous session. 
Ai = the least preferred accepted value of InsurCo at the end of the previous session. 
Tc = the size of Claimant’s move 
Ti = the size of InsurCo’s move 
Smartsettle declares the agreement to be the accepted value that is closest to the calculated Reference. Theissen, Ernest M., 
“Rewarding Good Negotiating Behavior with SmartSettle.” SMARTSETTLE, 
http://www.smartsettle.com/download/papers/SmartsettleRewards.pdf. (last visited December 12, 2011).  
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sequence of suggestions on which a party can place hidden acceptances, making the trading of 
bids quick. In this way, it functions like a face-to-face mediator’s proposal, providing 
suggestions that will simultaneously satisfy all parties in some impasse situations.  
 
Smartsettle allows either party to declare Final Session at any time. To further encourage 
parties to be reasonable in Final Session, they can also invoke the arbitration option. 
 
Unlike other technology-assisted bidding programs, SmartSettle is not presently being 
marketed for use by the general public or litigation counsel. Talks are underway with the 
Canadian court system for its application in pending litigation cases. It remains in a test mode. 
However, one may apply to SmartSettle for permission to use its programs in a particular 
case.   
 
Overcome Impasse by Expedited Arbitration Processes. 
 
The American Arbitration Association Rules provide for an on-line expedited arbitration 
process. In the Italian GE situation, once an online arbitration has been commenced, AAA 
selects engineers to arbitrate the cases. The arbitrator communicates only online and without a 
hearing. The arbitrator reviews the documents that were uploaded, determines an award, and 
informs ICDR, which communicates the award to both sides online - no lawyers, depositions, 
witnesses or hearing dates. 
 
In one example, GE sought a refund for 48 tubes the company said were defective. The 
dispute didn't settle on the system initially and went to an engineer for online arbitration. GE 
won €3,160: €3,036 for defective materials and the rest to cover some of the fees it paid.  
 
Fair Outcomes has devised an expedited baseball or final offer arbitration system to resolve 
disputes arising out of ecommerce transactions that fail to settle by blind bidding.15 The party 
who initiated the settlement procedure agrees in advance to be bound by any resolution 
arrived at via the arbitration process. The party who received the offer to settle and did not 
accept it, is given the option of having an impartial arbitrator decide which party’s proposal is 
fairer, using final-offer arbitration. Under this final-offer arbitration procedure, the arbitrator 
must choose one party’s proposal as the settlement amount.  
 
If the respondent elects to proceed with final-offer arbitration, he may also elect at that time 
not to be bound by the arbitrator’s determination unless the arbitrator rules in his favor – in 
which case his offer would be the resolution. The arbitrator does not know that the respondent 
elected a non-binding process until after he has determined which proposal was fairer. 
 
Letting the receiving party opt not to be bound by the arbitration unless he wins, eliminates 
the receiving party’s fear that he might lose and thus encourages him to agree to arbitrate. 16  
If the receiving party elects non-binding arbitration and then loses the arbitration, there is no 

                                                 
15 https://www.fairoutcomes.com/frpaper.pdf.  
16 Non-binding arbitration schemes are commonly used in business-consumer arbitrations, such as BBB’s Autoline and National 
Center for Dispute Settlement’s automobile warranty arbitration programs. Arbitration in the U.S. Federal District Courts is also 
a non-binding process. See 28 USC § 657. 
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resolution. In such cases, the arbitrator will simply reveal to both parties that the initiating 
party won, without revealing the proposals made either side. Where the respondent has 
elected binding arbitration, the case settles at the amount of the offer that the arbitrator 
decides was fairer.  
 
The continuation of secrecy of the offers in the arbitration process allows each party to 
propose a fair offer without having to be concerned that its proposal will become a starting 
point for further demands if the matter is not fully resolved through the use of the final offer 
arbitration system. 
 
SmartSettle also provides a final offer arbitration to resolve disputes that fail to settle by 
visual blind bidding.  In ordinary final offer arbitration, like that used by Fair Outcomes, one 
party’s last offer must be chosen by the arbitrator. Smart Settle criticizes that method for 
identifying a clear loser. Its method, called “Dampened Pendulum Arbitration” avoids that 
problem by choosing a final amount for the settlement that favors the party who was closest to 
the fair outcome. The first party who was the most generous, who moves first into the zone of 
acceptance, is rewarded.  
 
Blind Bidding: Multiple Issues 
 
Both Fair Outcomes and SmartSettle provide processes to maximize benefits to parties who 
are negotiating multiple issues. Their objectives are fairness and efficiency. They aim to not 
leave value on the table.  Negotiators often end up exhausted satisfying the goal of fairness. 
But efficiency is the source of most of the benefits in complex negotiations. Done manually 
by humans, often 10 to 20 percent of the value is left on the table, unused by either party.  
 
Smartsettle Infinity employs an approach similar to that used in face-to-face mediation. Often 
it is used together with face-to-face meetings with a facilitator or mediator. As in single issue 
cases, the parties agree upon a Framework for Agreement, which is like a final agreement 
except for blanks that represent the unresolved issues. 
 
The process begins with an identification of the issues.  It is the neutral’s job to make sure that 
each party’s objectives are sufficiently represented and that there is enough information with 
which to summarize the issues. The neutral identifies the issues and enters them into the 
system. The system keeps preference information confidential. The program permits the 
parties to change the relative importance of various positions as the negotiations proceed.  
 
Smartsettle Infinity’s graphical interface allows the parties to negotiate all issues at once as a 
package. This is necessary in order to avoid leaving value on the table.  The parties analyze 
their preferences and the possible tradeoffs. They assign a numeric value to each issue 
indicating the importance of that issue to them. The parties also assign satisfaction ratings (0 
to 100 percent satisfied) to options between the best and worst case scenarios defined for each 
issue. Parties define “even swaps” (e.g., Issue 1 - Option A + Issue 2 – Value X is equivalent 
to Issue 1 - Option B + Issue 2 – Value Y) to enable the system to represent their preferences 
accurately. Private bargaining ranges are created when parties identify best and worst possible 
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outcomes on each issue. The parties then generate a package of optimistic proposals. 
Smartsettle creates ratings that help the parties compare packages. 
 
Smartsettle responds to each issue’s optimistic proposals by generating a sequence of 
suggestions on which each party can place hidden acceptances. The system can generate 
equivalent options (in terms of satisfaction) in situations where the parties have not accepted 
the same package previously.  
 
The SmartSettle program significantly expedites the normal back-and-forth negotiation 
exchange. It assists parties, conveniently and asynchronously, to identify options and 
possibilities they might not have contemplated themselves, which can lead to uniquely 
satisfying solutions.  
 
Neither party knows which package has been accepted by the other party until they both 
accept the same package and then they have a deal. Smartsettle then generates 
recommendation about how to improve the deal for both parties to generate a fair & optimal 
solution.  
 
Smartsettle’s method is to maximize the minimum gain. It claims that using enegotiation, 
each party receives a 16% gain over negotiations that are not computer aided. It has found that 
collaborative methods produce greater results for everyone.  
 
As with SmartSettle One, SmartSettle Infinity is not currently available for general public use. 
Parties who want to use it must contact the company to obtain training and permission.  
 
Conclusion 
 
There are increasing opportunities to employ technology in the decision making process, 
releasing the time and money saved so they can be better used in the client’s business. This 
short paper does not exhaust the possibilities of what is presently available on-line to resolve 
impasse, but is merely an introduction to some options that exist that are worth pursuing.  
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Hon. Suzanne K. Nusbaum, FCIArb, has settled and arbitrated hundreds of cases throughout 
the United States and internationally. As a mediator, her friendly and encouraging style gets 
results.  She has a masterful ability to organize and comprehend voluminous technical 
materials. She is honored as a Fellow of the Chartered Institute of Arbitrators and the 
American Bar Foundation. As an Administrative Law Judge, she presided over many complex 
medical and legal disputes, at both the trial and appellate levels. Her judicial excellence was 
acknowledged by public nomination, confirmation and reappointment in two states. Her ADR 
experience, detailed at www.impartia.com,  includes copyright, trademark, trade secret, patent 
infringement, medical malpractice, professional responsibility, employment, breach of 
warranty, and breach of contract cases. Her specialties of intellectual property, commercial 
and medical law are founded on a broad base of civil and criminal law experience. Prior to the 
bench, she managed a private law practice and served as a state’s attorney prosecuting 
criminal cases.  
 
Judge Nusbaum serves as vice chair of the ABA IP Section’s ADR Committee, chair of the 
Northern California Chapter of the Chartered Institute of Arbitrators, vice chair of the 
Licensing Executives Society International’s Copyright Licensing Committee, North 
American Liaison Officer for the Australasian Forum for International Arbitration, and as a 
member of the Advisory Committee of the Institute for Transnational Arbitration, the 
American Bar Association, the Santa Clara County Bar Association, and the State Bar of 
California. She is licensed to practice law in California, Maine, Massachusetts, the US District 
Courts for the Northern District of California and the District of Maine, and the US Court of 
Appeals for the Federal Circuit.  
 
Judge Nusbaum has a B.A. from Smith College in Northampton, MA; a J.D. from Boston 
University School of Law, and an LLM in Intellectual Property Law from Santa Clara 
University.  
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