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I. Introduction 

 On January 31, 2011 in response to an outcry from investors and their attorneys, FINRA 

implemented a new rule that allows investors to choose whether they want an all-public 

arbitration panel, or a majority public panel, which includes a securities industry arbitrator.  

Since this rule has been announced, investors have chosen all-public arbitration panels more 

often than not.  In the past, investors have felt that securities arbitration is biased against 

investors.  They felt that with at least one arbitrator having a history in the securities industry, 

there is a relationship between broker/dealers and the arbitrator.  Since this new rule has passed, 

investors no longer feel there is such a bias.  However, is all bias removed from securities 

arbitration?  

  Arbitration is still the mandatory form of resolving security disputes due to pre-dispute 

arbitration agreements that investors are forced to sign as part of customer agreements.  How fair 

is something that is mandatory?  Furthermore, FINRA, the agency that is meant to regulate 

broker/dealers and protect investors, is financed entirely by the broker/dealers that they regulate.  

Thus, even though investors may have the option of being heard in front of an all-public panel, 

broker/dealers are still regulated by an agency that is funded by the securities industry itself.  In 

this paper I will illustrate how the perceived fairness of the new FINRA arbitrator panel rule 

leaves much to be desired.   

 The first part of this paper will briefly discuss the history of arbitration in the securities 

industry.  The second part of this paper will discuss the new FINRA rule, its pilot program, and 
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its results thus far.  The third part of this paper will question the fairness of the new rule and its 

possible effects.  Lastly, this paper will compare securities arbitration to arbitration in the 

entertainment and healthcare industries.  

II. Historical Overview of Arbitration in the Securities Industry 

 Arbitration is a form of alternative dispute resolution, meaning it is an alternative to 

traditional litigation.  Arbitration has been used within the securities industry for many years 

because of its promptness and low cost, compared to litigation.1  Most often, investors and 

broker/dealers enter into arbitration due to a pre-dispute arbitration agreement signed by the 

investor when they enter into a relationship with the broker/dealer.2  These pre-dispute 

arbitration agreements have been held to be binding and enforceable in all securities-related 

cases.3  In fact, the Supreme Court indicated that arbitration is the preferred method of 

adjudicating a securities industry dispute in Shearson/American Express v. McMahon.4      

 Securities arbitrations are governed by a panel of impartial arbitrators, these arbitrators 

gather information such as documents and witness testimony.5  Until 2011, securities arbitration 

panels for claims over $100,000 included one non-public arbitrator, and two public arbitrators.6  

A non-public arbitrator is one who has a history and expertise in the securities industry.7  A non-

public arbitrator may currently or formerly work in the securities industry, perhaps as a broker or 

																																																								
1 FINRA, Arbitration and Mediation, Arbitration Process, 

http://www.finra.org/ArbitrationMediation/Parties/ArbitrationProcess/ (last visited Nov. 29, 2011).  
2 Mark J. Astarita, Esq., Overview of the Securities Arbitration Process, 

http://www.seclaw.com/arbover.htm (last visited Nov. 29, 2011).  
3 Caroll E. Neesemann, After McMahon and Rodriguez: The State of the Law, 701 PLI/Corp 65, 69 

(1990) (referencing Shearson/American Express v. McMahon, 482 U.S. 220, 220 (1987)).  
4 Id.  
5 Steven C. Bennett, Esq., ARBITRATION: ESSENTIAL CONCEPTS 4 (ALM Publishing, 2002).  
6 FINRA, Proposal of All-Public Panels, http://www.finra.org/Newsroom/NewsReleases/2010/P122178 

(Sept. 28, 2010).  
7 Id.  
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other financial executive.8  A securities arbitration award is final and binding on the parties, 

unlike litigation, where appeals are allowed.9  Although there has been a long history of 

arbitration in the securities industry, there has also been years of debate about the fairness of 

arbitration for investors since McMahon.10 

III. FINRA’s Rule Change 

 For years investors have criticized mandatory securities arbitration as being unfair to 

individual investors.11  Many investors felt that there has been a bias towards broker/dealers.12  

One study by the Securities Industry Conference on Arbitration (“SICA”) conducted a survey of 

participants in NASD and NYSE arbitrations.13  The study was titled “An Empirical Study: 

Perception of Fairness of Securities Arbitration.”14  The study indicated that most investors 

considered securities arbitration biased and unfair.15  According to the study: 

Nearly half of the customers who expressed their views believed their arbitration panel 
was biased; sixty-two percent believed the arbitration process was unfair; seventy percent 
were dissatisfied with the outcome; forty-nine percent stated that the arbitration process 
was too expensive, and; seventy-five percent . . . indicated that arbitration was “very 
unfair” or “somewhat unfair” compared to court.”16 

																																																								
8 Knowledge Base, Permanent Rule Change Arising Out of FINRA’s Pilot Program, 

http://knowledgebase.findlaw.com/kb/2011/Feb/263646.html  (Apr. 18, 2011).  
9 FINRA, Arbitration Process, supra note 1.  
10  See J. Kirkland Grant, Securities Arbitration: Is Required Arbitration Fair to Investors?, 24 New Eng. 

L. Rev. 389, 391 (1989).  
11 Susanne Craig, New York Times, Investors Opt for Arbitration Panels Without Ties to Wall Street, 

http://dealbook.nytimes.com/2011/10/27/investors-opt-for-arbitration-panels-without-ties-to-wall-street/ 
(Oct. 27, 2011).  

12 See Id.  
13 NASAA, State Securities Regulators Say New Study Clearly Shows Investors View Securities 

Arbitration as Bias and Unfair, http://www.nasaa.org/5698/state-securities-regulators-say-new-study-
clearly-shows-investors-view-securities-arbitration-as-biased-and-unfair/ (Feb. 6, 2008).   

14 Id.   
15 Id.  
16 Id.  
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There are two reasons for the investors’ perception of unfairness.  First, most broker-dealers 

include a pre-dispute arbitration clause in their customer agreements.17  This agreement requires 

that investors take part in mandatory arbitration to resolve any disputes.18  Investors must agree 

to thus as part of their customer agreement, with no room for negotiation.19  As previously noted, 

there have been debates concerning the fairness of mandatory arbitration.20  It seems unlikely 

that something that is mandatory can truly be fair for the person compelled to participate.  

Without no choice of the dispute resolution forums, critics of securities arbitration have argued 

that there is truly no way for it to be completely fair to the investor.   

 A second concern of investors and critics was the fact that before 2011 there was no rule 

that allowed investors to choose an all-public panel for their arbitrations.21  This debate centered 

around the fact that although one non-public arbitrator was required, neither of the public 

arbitrators was “required to be an investor advocate, even though the non-public arbitrator is 

required to be an industry representative.”22  Thus, broker/dealers always seemed to have the 

advantage of an industry insider on the panel, someone who is familiar with the sentiments of the 

broker/dealer.  However, there is no arbitrator who necessarily understands the feelings of an 

investor going through an arbitration hearing.   

 As a result of this study The North American Securities Administrators Association 

(“NSAA”) asked FINRA and the SEC to “take immediate action to improve the fairness of the 

system of securities arbitration, beginning with the removal of the mandatory industry 

representative from arbitration panels used to resolve securities disputes involving customers and 
																																																								
17 Id.  
18 Id.  
19 See id.  
20 See id.  
21 Id. 
22 Id.  
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industry.”23  NSAA advocates that investors should be able to choose whether they want to 

participate in arbitration or not.24  However, if they are unable to choose, “then investors must 

have confidence in the substantive fairness of the process.”25  In light of this negative press, 

FINRA took action.  

 On October 6, 2008, FINRA launched a twenty-seven month voluntary “Public Arbitrator 

Pilot Program.”26  This program “allowed investors in cases with a three person panel naming 

only a participating firm to have a panel consisting of three public arbitrators, instead of two 

public arbitrators and one non-public arbitrator.”27  Fourteen firms participated in the Pilot 

Program; these firms contributed a pre-determined number of their cases to the Pilot Program.28  

The program’s cases used the following procedure to select standard arbitrators: 

1. Each separately represented party received three lists of potential arbitrators: a list of 
ten chair-qualified arbitrators, a list of ten public arbitrators, and a list of ten non-
public arbitrators 

2. Each separately represented party was permitted to strike up to four arbitrators from 
the chair-qualified list and four arbitrators from the public arbitrator list, for any 
reason 

3. Each party was given the opportunity to rank the remaining arbitrators on the lists 
according to preference 

4. FINRA consolidated the chair-qualified and public arbitrator lists and appointed the 
highest-ranked available arbitrator from each list29 
 

The program used the following selection procedure for non-public arbitrators: 

1. Each separately represented party was permitted to strike up to all ten names on the 
non-public arbitrator list. 

2. If the parties ranked one or more non-public arbitrators, FINRA appointed the 
																																																								
23 Id.  
24 Id.  
25 Id.  
26 FINRA, Public Arbitrator Pilot Program, 

http://www.finra.org/ArbitrationMediation/Parties/ArbitrationProcess/NoticesToParties/P116995, (last 
visited Nov. 29, 2011).  

27 Id.  
28 Id.  
29 Id.  
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highest-ranked non-public arbitrator who was available to serve. If the parties struck 
all of the non-public arbitrators, or if all ranked non-public arbitrators were 
unavailable to serve, FINRA did not appoint a non-public arbitrator to the case. 

3. FINRA selected the next highest-ranked available public arbitrator to complete the 
panel. 

4. In the event no ranked arbitrators remained on the public arbitrator list, or if all 
remaining ranked arbitrators on the public list were unavailable to serve, FINRA 
selected the next highest-ranked available arbitrator on the chair-qualified, public list. 

5. In the event no ranked arbitrators remained on the chair-qualified public list, or if all 
remaining arbitrators on the chair-qualified list were unavailable to serve, FINRA 
randomly appointed a public arbitrator to complete the panel, using its MATRICS 
computer system.30 
 

To measure the program’s results, FINRA looked at a variety of factors.  Some of the most 

significant factors include the “percentage of eligible investors who chose to participate . . . 

percentage of investors who chose an all-public panel after electing to participate . . . results of . . 

. program and non-pilot program investor cases . . . length of hearings . . . use of expert witnesses 

. . . and award results.”31   

  The results from the pilot program indicated that there was a strong interest in all-public 

arbitrator panels.  Of the group of eligible investors, slightly more than sixty percent opted into 

the program.32  Furthermore, investors chose to rank at least one non-public arbitrator in forty-

nine percent of cases.33  In addition, cases in the pilot program were settled more often than non-

program cases.34  Unfortunately for our discussion, at the time of the pilot program, there was no 

data that sufficiently indicated whether pilot program awards tended to favor investors or 

broker/dealers.35 

  In light of the positive response to the pilot program, the SEC approved a rule change on 

																																																								
30 Id.  
31 Id.  
32 Id.  
33 Id.  
34 Id.  
35 Id.  
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January 31, 2011, rule 12403(d).36  This rule change allows investors involved in cases with a 

panel of three arbitrators to choose between two methods of selection.37  The first option is the 

new optional all-public panel.38  The second option is the traditional method, called the majority 

public panel.39  Under this new rule, only investors can choose which option their arbitration will 

incorporate.40  Thus, FINRA has addressed one aspect of investors’ perceived unfairness.  

IV. Current Arbitration Method 

 Although the rule change is still new, it appears that the change has already achieved one 

of its proposed goals: lessening any perceived bias from securities industry arbitrators and 

broker/dealers.41  In 2010, FINRA Chief Executive Officer Richard Ketchum believed that 

“giving each individual investor the option of an all-public panel will enhance confidence in and 

increase the perception of fairness in the FINRA arbitration process.”42  With so many investors 

choosing the all-public panel option, it appears that investors have put faith in all-public panels 

to be less biased.   

 The new FINRA rule has been in place for less than a year, so it is still too soon to tell if 

it is more investor-friendly or if there have been any differences in awards since its 

implementation.43  However, there have been a few statistics released which indicate there may 

be a trend amongst all public panels.  As of August, “Eighty-two percent of cases involving all-

																																																								
36 FINRA, Notice to Parties—New Optional All Public Panel Rules, 

http://www.finra.org/arbitrationmediation/parties/arbitrationprocess/noticestoparties/p122873 (last 
visited Nov. 29, 2011).  

37 Id.  
38 Id.  
39 Id.  
40 Id.  
41 Id.  
42 Id.  
43 Jayson Lewis, Fordham Corporate Law Forum, For Better or Worse? FINRA’s Attempt to Aid Investors 

Involved in Arbitration, http://fordhamcorporatecenter.org/2011/10/23/for-better-or-worse-finra’s-
attempt-to-aid-investors-involved-in-arbitration/ (Oct. 23, 2011).  
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public panels resulted in settlement, compared to seventy-one percent in 2010 with a traditional 

panel make-up; sixty-five percent of the cases heard by an all-public panel resulted in an award 

for the customer, compared with forty-eight percent in 2010 with a traditional panel, cases 

involving all-public panels took, on average, on more month to conclude than cases with 

traditional panel composition.”44  In light of these statistics it seems as if all-public panels tend to 

rule differently than traditional panels.  So far, the public panels have ruled for investors more 

often than for investors, and that may be a reason why the settlement rate appears to be higher 

with all-public arbitrators.  Perhaps broker/dealers and their defense firms see that an all-public 

panel will likely rule for the investor and they choose to settle before losing a case and being 

forced to pay more money.  This is speculation, but there does appear to be a connection between 

a panel that favors investors and subsequent settlement.  Thus, there does appear to be a benefit 

of all-public panels, which is that it appears to promote settlement.   

 However, the statistics thus far indicate that all-public panels tend to take longer to 

conclude a case than a traditional panel.  This is something that many critics of the rule change 

have discussed and have been concerned by.  Since the statistics correlate with the critics’ fears 

this is something to consider when determining if this rule change is truly fair to investors.  

V. Fairness of Current Arbitration Methods  

 Despite the investor-friendly results of the Pilot Program, and the recent statistics from 

the implementation of the new FINRA rule that allows investors to choose all-public arbitrator 

panels, there is still skepticism about the fairness of FINRA securities arbitration for investors.   

 According to Alan Foxman, an attorney who worked in FINRA’s arbitration department 

for eight years, the rule change is “probably going to be more of a perception issue than have a 

																																																								
44 Mitchell & Associates, FINRA’s Optional All Public Panel Program, http://www.mitchell-

attorneys.com/legal-articles/finras-optional-all-public-panel-program/, (last visited Nov. 29, 2011) 
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real substantive effect on how many cases the firms or the reps win versus how many public 

customers win.”45  Thus, critics believe that they may not be a true difference in results of the 

rule change; rather, investors will just perceive the option of an all-public panel as a more fair 

option.  Until the rule change has had more time to produce results it is difficult to determine if 

this is true.  However, the fact that the majority of investors have chosen all-public panels, 

despite the inconclusive results of the pilot program, indicates that they simply believe all-public 

panels will be fairer, since there is no evidence to support this theory.  

  Another one of the critics’ main concerns about the new all-public panel of arbitrators is 

the delay and costs associated with not having any securities industries experts on the panel.  

Some opponents have claimed that, “the specialized knowledge and perspective that industry 

panelists traditionally have offered in arbitrations largely may be eliminated from the process . . . 

allowing a panel of individuals who lack experience or expertise in the securities industry to 

assess the facts and render an appropriate award is not the best interest of the parties.”46  Without 

an arbitrator with specialized knowledge of the securities industry, there will likely be many 

more expert witnesses brought forward.47  This increase in expert witnesses could result in 

higher costs and longer arbitrations.48  As noted earlier, one of the initial reasons that the 

securities industry chose arbitration as its main method of dispute resolution was because of its 

promptness and low cost.49  Thus, this new rule change may extend the length of arbitration 

hearings and increase costs, which means there is truly no advantage over traditional judicial 

litigation.  

																																																								
45 Lorie Konish, On Wallstreet, SEC Approves FINRA All-Public Panel Option,  

http://www.onwallstreet.com/news/sec-finra-all-public-panel-2671268-1.html, (Feb. 1, 2011). 
46 Lewis, supra note 41.  
47 Konish, supra note 43.  
48 Id.  
49 See footnote 1.  
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 Furthermore, there are those who feel that securities arbitration is unfair to investors no 

matter who the panel is composed of.  This is because securities arbitration is mandatory, not 

voluntary.  Since McMahon, pre-dispute clauses have been enforceable, something that the SEC 

has no control over.  Thus, securities arbitration, as opposed to litigation, became the method of 

resolution for securities disputes between broker/dealers and investors.50  Thus, for over twenty 

years arbitration clauses have been held to be binding and have forced investors to solve all 

disputes through arbitration.51  However, this might change due to new legislation.52   

 Many critics of mandatory arbitration agreements feel that legislation that restricted these 

agreements would be the most beneficial way to help investors, not allowing all-public panels.53  

This is because financial institutions in America are required to be members of FINRA.54  

FINRA’s role is to “supervise and discipline firms that violate its SEC approved rules.”55  

However, it is important to note that FINRA is a private company, not government agency.56  

Not only is FINRA’s board of governors comprised of members of the securities industry, but it 

is also financed by the industry itself.57  Many critics have shown concern at the enormous 

conflict of interest this creates: “When customers file a claim, the broker/dealers—who directly 

finance FINRA—force the dispute into a FINRA operated arbitration rather than court.”58  In 

light of this information, the question must be begged: Is FINRA truly helping investors by 

																																																								
50 Grant, supra note 10 at 393.  
51 See id.  
52 Vernon Healy, Protecting Investors, Limits Needed on Mandatory Arbitration Agreements: Give 

Investors the Power to Choose Again, http://www.protectinginvestors.com/2011/02/limits-needed-on-
mandatory-arbitration-agreements-give-investors-the-power-to-choose-again.html, (Feb. 28, 2011).  

53 Id.  
54 Id.  
55 Id. 
56 Id.  
57 Id.  
58 Id.  
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allowing them the option of all-public panels when the entire system is run by the securities 

industry?  I do not think so.  Studies have shown that investors are weary of an arbitration 

hearing that contains one non-public panelists, it is thus safe to say they would be even more 

concerned about an entire agency being financed by the securities industry.  By implementing 

this new rule, FINRA has acknowledged investors uncertain feelings of their cases being decided 

by an industry-insider, thus there should be no surprise that having their entire arbitration 

governed by FINRA, an industry-based agency, would lead to more suspicion of unfairness.  

 More than twenty years ago, Justice Blackmun, the dissenting opinion in the McMahon 

case alluded to this conflict of interest when he said, “Compelling an investor to arbitrate 

securities claims puts him in a forum controlled by the securities industry.”59  Despite this 

warning, there were no changes made to the system until 2010.   

 In 2010 Barack Obama signed into law the Dodd-Frank Wall Street Reform and 

Consumer Protection Act.60  This act allows the SEC to impose restrictions on these mandatory 

pre-dispute arbitration agreements.61  There are two ways that this act deals with arbitration 

agreements: first, “it gives the SEC the power to restrict or prohibit mandatory arbitration 

agreements . . . second, the act mandates the creation of the Consumer Financial Protection 

Bureau (“CFPB”) The Bureau will enforce consumer protection laws and stay current on 

emerging trends of abuse across the financial sector.”62  Since this act has been signed into law, 

the SEC has not written any new rules regarding mandatory arbitration clauses.63  However, the 

																																																								
59 Id.  
60 Id.  
61 Id.  
62 Id.  
63 Id.  
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act allows the CFPB to impose restrictions on these clauses.64  Thus, even if the SEC does not 

change the rule on mandatory pre-dispute clauses, the CFPB may.65 

 In addition, this act could place even more power into the hands of the investor than 

simply restricting pre-dispute clauses, because it gives the investor options.  “FINRA rule 12200 

states that brokerage firms must arbitrate a dispute if the costumer requests it.  This means that 

investors would have the right to choose between arbitration and court litigation . . . ”66  By 

allowing investors to decide in what forum they will resolve their disputes, they are given more 

power and control over their losses.  In addition, it would make the entire dispute process seem 

fairer, less biased, and more transparent than an agency or broker/dealer hiding behind a pre-

dispute clause.   

 Although FINRA’s new all-public panel has decreased investors’ concerns of bias 

towards broker/dealers in securities arbitration, there is still much to be determined.  Only time 

will tell if the new program is more investor-friendly than the majority panel.  Furthermore, more 

time is necessary to determine whether the new panel composition will actually diminish the 

traits of arbitration that make it so appealing—promptness and lower costs.  However, even if 

this new panel is found to be a fairer system, there still seems to be a conflict of interest that 

favors broker/dealers since arbitration is mandatory in the securities industry.  With new 

legislation there is a likelihood that these pre-dispute clauses will be restricted, and then perhaps 

true fairness will be achieved.  

 

 

																																																								
64 Id.  
65 Id.  
66 Id.  
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VI. Comparison to Other Industries   

 Like FINRA’s old rules, and majority panel approach, the entertainment industry tends to 

handle disputes in front of industry arbitrators, although this is not required.67  Furthermore, 

arbitration is not mandatory in the entertainment industry, rather it is a choice made during the 

development of a contract.68  One reason that entertainment industry arbitrators are used is 

because there are many complex problems such as performance issues, promotion and marketing 

issues, and solicitation to exhibitors.69  With such complex and industry-specific issues, those in 

the entertainment world feel that judges or juries would not know how to properly rule on such 

disputes.70   

 Another issue that arises in the entertainment industry is accounting practices.71  Those 

involved in entertainment disputes use language such as “gross income” and “net profit” to 

determine residuals and royalties.72  Determining these numbers can be difficult for someone 

without any industry experience, and thus arbitrators with a background in entertainment are 

often preferred.73 

 In the healthcare industry arbitration is not mandatory, but it is a possible forum for the 

resolution of medical malpractice claims.74  In the healthcare industry there is no requirement 

that the arbitrators’ panel be comprised of healthcare industry experts, but you may choose to 

																																																								
67 Linda Bartlett, Lights, Camera, Action! Arbitration in the Entertainment Industry, 61-JAN Disp. Resol. 

J. 42, 47 (2006); see Toni L. Wortherly, There’s No Business Like Show Business: Alternative Dispute 
Resolution in the Entertainment Industry, 2 Va. Sports & Ent. L.J. 162, 171 (2002) (saying that AAA 
arbitrators are typically experienced entertainment attorneys).  

68 See id.  
69 Id.  
70 See id.  
71 Id.  
72 Id.  
73 Id.   
74 Ann H. Nevers, Medical Malpractice Arbitration in the New Millennium: Much Ado About Nothing?, 

1 Pepp. Disp. Resol. L.J. 45, 47 (2000).  
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have one.75  However, some states have established “prelitigation panels.”76  These panels are 

comprised of industry experts and they determine liability before a case proceeds to trial, 

mediation, or arbitration.77  Twenty-five states have instituted a prelitigation process such as 

this.78  Although their exact roles are different in each state, “they have been established by 

statute to provide for early case screening through discovery and fact finding and early neutral 

evaluation analysis that can include standard of care, liability, and damage issues.”79  The 

findings are not binding, but can be admitted as evidence of negligence.80  Thus, these panels 

allow an expert in the industry to determine fault and liability of a claim, something that 

arbitrators who are not involved in healthcare find valuable.   

 Although arbitration is not binding in either the entertainment or healthcare industries, as 

it is in the securities industry, there are similarities in their panel procedures.  Traditionally in 

securities arbitration an industry-expert or non-public arbitrator would be on the panel; however, 

recent FINRA rule changes have made it possible for investors to request an all-public arbitration 

panel.  The rationale behind industry arbitrators in the entertainment and healthcare industries is 

logical.  The entertainment industry is filled with complex issues that the average attorney, 

judge, or jury would not be able to understand without explanation from expert witnesses.  In 

addition, the healthcare industry and medical standards are so complex that an expert-physician 

often has to give his or her opinion to an arbitrator before a hearing.  Following this line of 

reasoning, it makes sense that an non-public, securities industry member, would be necessary for 

reaching a proper decision on a securities industry claim.  The securities industry is filled with 
																																																								
75 Id.  
76 Id. at 64.  
77 Id. at 63.  
78 Id. 
79 Id.  
80 Id.  
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complex issues, definitions, and accounting.  Without a background in the securities industry, it 

would be hard to rule correctly without an expert providing advice.  In addition, neither the 

entertainment industry nor the healthcare industries require arbitration to resolve all disputes.  

Despite this, many claimants still prefer arbitration.  Thus, there is no reason to believe that if 

securities arbitration became voluntary, as opposed to mandatory, that it would still not be a 

dominant method of dispute resolution.  However, if FINRA continues to encourage mandatory 

arbitration then the perceived fairness of the all-public panel will fade.  

 Due to the fact that the entertainment and healthcare industries provide many options to 

potential litigants about whom their arbitrators may be, FINRA has followed the arbitration norm 

by allowing investors to choose their arbitrators’ backgrounds.  However, most people going 

through arbitration actually prefer an arbitrator with knowledge of the complex issues at hand. 

Yet, this is not the case in FINRA arbitration where most investors have chosen an all-public 

panel as of August 2011.  Although it is more logical, and likely more cost effective, to have at 

least one industry arbitrator on a panel, securities arbitration investors do not follow arbitration 

norms.  

VII. Conclusion 

 When FINRA implemented its new all-public panel rule in 2011 it boasted that the new 

rule would increase fairness and reduce potential bias towards investors involved in a securities 

arbitration.  So far statistics have indicated that investors are slightly favored by all-public 

arbitrators, but at a cost.  Arbitration hearings with an all-public panel last, on average, a month 

longer than those with one non-public arbitrator.  That additional month can cost an investor 

much more money than expected in attorneys’ fees and expert witness expenses.  With added 

costs and time, any benefit of arbitration compared to litigation is lost.  In addition, most 
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industries with complex issues at hand, such as entertainment and healthcare, prefer the use of an 

expert arbitrator in order to reduce the need for experts and delays.  Thus, by encouraging 

investors to use an all-public panel, FINRA is promoting a perception of fairness at the price of 

efficiency.   

 Furthermore, it is difficult to perceive a mandatory method of dispute resolution as fair.  

Without any regulation from the SEC, pre-dispute clauses are still upheld as enforceable.  Like 

the entertainment and healthcare industries, investors should have the choice to participate in 

securities arbitration, not be compelled to do so.  If investors were given a choice of which forum 

they preferred, then fairness may be achieved.  Thus, in light of all the information presented in 

this paper, FINRA’s new all-public panel rule is a step in the right direction towards fairness for 

investors, but it is far from fixing the problem.  Until arbitration becomes voluntary, as opposed 

to compulsory, there is no true fairness in the securities arbitration system.   


