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Utilizing Mediation to Solve Medical Billing Problems 

By Cynthia Pasciuto 

 
 The current medical debt crisis in the United States is overburdening bankruptcy court.1 

Debtors are filing bankruptcy because they are unable to pay their medical debts.2  An insurance 

mandate will not provide enough assistance for those with insurance and without insurance to 

eliminate all medical debt and avoid bankruptcy. There needs to be a lowering of medical 

nonpayment rates. The current archaic medical billing and collections practices used are ripe for 

alternative dispute resolution.  It is good business for hospitals and insurance companies to invest 

in alternative dispute resolution to recoup a portion of the debt owed, encourage good customer 

service, rehabilitate their reputations and increase profitability.  

There are multiple situations which lead to nonpayment of medical bills.3  When the 

person is gainfully employed, there is the assumption the health insurance provided by the 

employer will prevent high medical costs.  In fact, 75% of people who filed for bankruptcy 

because of medical debts had health insurance.4  

Medical Debt With Employer Sponsored Plans 

A patient’s healthcare policy through their employer is governed by the Employment 

Retirement Income Security Act of 1974 (“ERISA”).5  ERISA sets minimum standards for 

private industry health plans.  ERISA requires that employees receive plan information, 
                                                            
1 David  Himmelstein, Deborah Thorne ,  Elizabeth Warren ,  Steffie Woolhandler, Medical Bankruptcy in the 
United States, 2007: Results of a National Survey, The American Journal of Medicine (Accessed on Mar. 4, 
2012),http://www.amjmed.com/article/S0002-9343 (09)00404-5/abstract.   
2 David Himmelstein , Deborah Thorne, Elizabeth  Warren, Steffie Woolhandler,  Illness and injury as contributors 
to bankruptcy, Health Affairs (Accessed on Apr. 8, 2012), 
http://content.healthaffairs.org/cgi/reprint/hlthaff.w5.63v1. 
3 Theresa Tamkins, Medical bills prompt more than 60 percent of U.S. bankruptcies, CNN HEALTH, (Accessed on 
Apr. 8, 2012),  at http://articles.cnn.com/2009-06-05/health/bankruptcy.medical.bills_1_medical-bills-bankruptcies-
health-insurance?_s=PM:HEALTH.  
4Id. 
5 Employee Retirement Income Security Program, 29 U.S.C.A. § 1022 (1974). 
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including about the grievance and appeals process and the right to sue for benefits and breaches 

of fiduciary duty.6 Yet, ERISA’s governmental oversight does not prevent problems.    

Insured families are facing the burden of costly deductibles.  Melanie and Chris7 had 

health insurance for their family of four through Chris’s employer.8  In each bi-weekly paycheck 

a partial insurance premium was deducted from his pay, and his employer covered 60% of the 

insurance premium.9  The family had to satisfy a $6,000 deductible before the health insurance 

company would start payment.10  In total, the family of four had to pay $16,000 ($10,000 in 

premiums plus the $6,000 in deductible) before their health insurance contributed to their 

medical treatment.11   

In McGann v. H & H Music Company, an employee was afflicted with AIDS and 

informed his employer.12  At that time in 1987, the employer’s insurance plan provided a $1 

million dollar benefit for all employees.13  H & H Music Company changed its plan in August 

1988 whereby AIDS-related claims had a $5,000 lifetime limit.14  

“McGann’s allegation shows no promised benefit, for there is 
nothing to indicate that defendants ever promised the $1,000,000 in 
coverage limit was permanent. The H & H Music plan expressly 
provided: “Termination or Amendment of Plan: The Plan sponsor 
may terminate or amend the plan at any time or terminate any 
benefit at any time.”15  
   

                                                            
6 Department of Labor, Employee Retirement Income Security Plan-ERISA, (Accessed on Jan. 3, 2012), 
http://www.dol.gov/dol/topic/health-plans/erisa.htm.  
7 Names changed. 
8 Telephone interview with Melanie, Anonymous (Nov. 20, 2011). 
9 Id. 
10 Id. 
11 Id. 
12 McGann v. H & H Music Company, 946 F. 2d 401 (5th Cir. 1991). 
13 Id. 
14 Id. 
15 Id. 
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The plaintiff’s medical bills surpassed the $5,000 lifetime limit for AIDS related 

treatment quickly.16  Even today this still occurs with employers that provide health insurance, 

changing benefits like placing a monetary limit on maternity care as they utilize consumer driven 

health plans.   

“CDHPs have certain defining features, including more financial 
responsibility for patients for the cost of their medical care, particularly 
through higher deductible levels. Qualified CDHPs may be combined with 
tax-free savings accounts—Health Reimbursement Arrangements (HRAs) 
or Health Savings Accounts (HSAs)—to cover patients’ out-of-pocket 
medical expenses. Contributions to these accounts can be made until the 
tax filing deadline for that year, even after health expenses have been 
incurred. The tax benefits from these accounts, combined with slightly 
lower premiums than traditional health plans and reductions in 
unnecessary health care utilization, are intended to make CDHPs lower in 
cost than more traditional plans.”17 
 

With these Consumer Driven Health Plans employers are limiting their insurance cost, and 

passing it along to their employee with the idea that the reimbursement accounts will cover the 

difference, but that is not happening. 

“In this analysis, out-of-pocket costs for the best-case pregnancy scenario 
in CDHPs range from $3,000 to $7,000, which could take several years for 
a person to accumulate in an HSA. Previous research has found that about 
two-thirds of those with HSAs receive employer contributions to their 
accounts, and on average, employers contribute approximately $1,600, 
which falls short of maternity care cost liability under most of the plans 
analyzed.”18 
 
Limits are being placed by employers in order to save money, and these limits are costing 

the employees.  

Medical Debt With Insurance Plans 

                                                            
16 Id. 
17 Karen Pollitz, Mila Kofman, Alina Salganicoff, Usha Ranji, Maternity Care and Consumer Driven Health Plans, 
Henry J. Kaiser Foundation, (Accessed on December 27, 2012). 
18 Id. 
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Health Maintenance Organizations are another source of high medical costs.  Richard 

Nixon in proposing the Health Maintenance Organization Act of 1973 described the purpose of 

an HMO to, “provide health care to their members on a prepaid basis with emphasis on essential 

preventive services.  The establishment of HMOs permits insured parties to select a prepaid 

system for obtaining health services or the more traditional approach which has served the 

American people so well over the years.”19 

A Boston Globe article illustrated the issue with Glenn and Tracy McCarthy of 

Weymouth. Glenn was diagnosed with prostate cancer.20 Time was of the essence for surgery, 

but the McCarthys were on a tiered HMO plan which ranked hospitals according to costs.21  

They would have had to pay a $1000.00 deductible to use Brigham and Women’s Hospital 

versus $150.00 and waiting a month to use Faulkner Hospital.22  They chose Brigham and 

Women’s Hospital. There were complications resulting in out-of-pocket costs of $4,500.23  The 

McCarthys are in collections in regards to their debt.24   

  Linda and Rick25 were both covered under Rick’s plan; the employer deducts $135.00 

per pay period.26  Employees have the sole option of selecting HMO Blue.27 Employees are 

responsible for paying a $20.00 co-payment.28  However, Linda and Rick are permitted to see 

                                                            
19 Richard Nixon, Statement on Signing the Health Maintenance Organization Act of 1973, Accessed on Dec. 30, 
2011 at http://www.presidency.ucsb.edu/ws/index.php?pid=4092#axzz1fsauFdsd. 
20 Robert Weisman, Tired Health Plans Cutting Costs, Restricting Options, Boston Globe, Nov. 28, 2011, at A1. 
21 Id. 
22 Id. 
23 Id. 
24 Id. 
25 Names changed. 
26 Telephone interview with Linda, Anonymous (Dec. 3, 2011). 
27 Id. 
28 Id. 
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only a select list of doctors approved by their primary care physician with the primary care 

physician’s circle.29 

Linda, after her second pregnancy, suffered from fatigue and developed nodules on her 

thyroid.30  She was instructed to go to an endocrinologist.31   She wanted to use an endocrine 

specialist who was recommended to her by friends, but was denied because the doctor was not 

covered within her HMO circle.32  Unfortunately, Linda and the HMO approved doctor did not 

see eye to eye nor did they agree on treatment.33  Linda now has a financial choice to make.  She 

has an option to continue to see the HMO doctor for a $20 co-pay, and receive no treatment, or 

she may pay $1000 out-of-pocket to see an endocrinologist of her choice to receive treatment.34  

The cost to see an out-of-network provider is an estimated $1,000 for the examination and 

requisite tests.35  The HMO is a costly deterrent to getting the proper care in this case and there is 

no recourse- either she pays for the out-of-network and incurs medical debt or she continues to 

suffer until the HMO doctor decides to treat her.  

The Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) prohibits 

discrimination against employees and their dependent family members based on any health 

factors they may have, including prior medical conditions, previous claims experience, and 

genetic information.36   Whether you can be subject to a preexisting exclusion depends on 

whether you received medical advice, care, diagnosis, or treatment within the 6 months prior to 

                                                            
29 Id. 
30 Id. 
31 Id 
32 Id. 
33 Id. 
34 Id. 
35 Id. 
36 The Health Insurance Portability and Accountability Act, 42 U.S.C.A. § 1181 (1996). 
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enrolling in a new employer’s plan.  If you did, you can be subject to a preexisting condition 

exclusion.37   

But, HIPAA does not fully protect the insured.  In Lawson Ex Rel. Lawson v. Fortis 

Insurance Company, Joseph Lawson purchased coverage for himself and daughter which was to 

become effective on October 9th.38  On October 7th, his daughter was treated in the emergency 

room where she was diagnosed with an upper respiratory infection.39  On October 14th, she was 

still ill and went to see her pediatrician who then diagnosed her with leukemia.40  She was 

transferred the next day to Children’s Hospital of Philadelphia where she received treatment.41  

The insurance company argued that the leukemia was a preexisting condition diagnosed 

on October 7th.42 The court ruled in favor of Lawson quoting In re Estate of Monica Ermenc,“to 

prevent such backward looking reinterpretation  of symptoms to support claims denials would so 

greatly expand the definition of preexisting conditions as to make the term meaningless: any 

prior symptom not inconsistent with the ultimate diagnosis  would provide a basis for denial.”43  

The court held the minor’s symptoms were not enough.44 Rather, in order for an illness to 

qualify as a preexisting condition, the diagnosis must be made within the allotted time period.45  

In this case, the insured was diagnosed with leukemia after the preexisting waiting period had 

expired thus making her condition covered.46  The clarification gives insured parties guidance.  

However, it may have fatal consequences if sick parties forgo medical treatment to wait for the 

                                                            
37 Id. 
38 Lawson Ex Rel. Lawson v. Fortis Insurance Company, 301 F. 3d 159 (3rd Cir.  2002). 
39 Id. 
40 Id. 
41 Id. 
42 Id. 
43 In re Estate of Monica Ermenc, 585 NW 2d 680 (Wis. 1998). 
44 Lawson Ex Rel. Lawson v. Fortis Insurance Company, 301 F. 3d 159 (3rd Cir.  2002). 
45 Id. 
46 Id. 
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waiting period to expire because they are fearful of debt and losing their insurance coverage 

Thankfully, for children the new healthcare regulations  there will no longer be pre-existing 

condition denials for children or on individual plans in 2014.  However, group sponsored 

employer plans will not have the same protection.  

Medical Costs For The Uninsured 

Uninsured parties have trouble paying for healthcare.  Over 45 million Americans (15% 

of the population) do not have health insurance.47 Nearly half of the people without medical 

insurance currently have outstanding medical debts averaging $9,000 per person.48  

In 1996, Jose Pena suffered from appendicitis.49  He was uninsured and was treated at 

Yale-New Haven Hospital.50  He was operated on and discharged.  Several months after his 

discharge, he received a bill in the amount of $10,000, which he was unable to pay.51  In 1997, 

he was sued for the debt.52  

Pena received care, but to avoid medical costs, many do not receive care. In Tennessee, 

Rita Jones53 complained for over a year about a backache.54  She was 63 at the time and 

uninsured.55  Her husband received medical benefits through the Veteran’s Administration.56  As 

much as she wanted to go to a doctor, she chose not to be examined because she was unable to 

                                                            
47 Emily Davidson, Medical Bill Nightmares, Accessed on December 1, 2011 at 
http://www.credit.com/credit_information/debt_help/Medical-Bill-Nightmares.jsp). 
48 Id. 
49 Grace Rollins, Uncharitable Care, Connecticut Center for a New Economy, (Jan. 2003), Accessed on April 8, 
2012 at http://www.hospitaldebtjustice.org/unchar.pdf. 
50 Id. 
51 Id. 
52 Id. 
53 Name changed. 
54 Telephone interview with Rita Jones, Anonymous (Jan. 5, 2012). 
55 Id. 
56 Id. 
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afford it.57  Jones was also the caretaker of her severely disabled son.  After a year, the pain 

became too unbearable.58  She borrowed money from her brother to be seen by a doctor.  She 

was diagnosed with kidney cancer.59  The cancer was removed successfully.  Had the cancer 

been discovered earlier though, she would have a better prognosis.60  

New Health Care Reform will help the uninsured by providing low cost health insurance.  

However, this health insurance may be limiting like the HMO. In addition, the illnesses, diseases 

and surgeries may impact the person’s finances still opening the door medical debt bankruptcy 

without providing alternatives.  

Medical Debt Fuels Bankruptcy 

In 2007, The American Journal of Medicine published a study based on randomly 

selected bankruptcy filers during 2007.61  The results confirmed families with insurance struggle 

to pay their medical bills when a serious illness or accident occurs.62  The study highlighted that 

most debtors charged their medical debt on credit cards making their type of debt concealed in 

court filings.63  Therefore, the argument can be made that credit card debt may hold more 

medical debt than has ever been reported.64  “For 92% of the medically bankrupt, high medical 

bills directly contributed to their bankruptcy. Many families with continuous coverage found 

themselves underinsured, responsible for thousands of dollars in out-of-pocket costs.”65   

                                                            
57 Id. 
58 Id. 
59 Id. 
60 Id. 
61 David U. Himmelstein,  Deborah Thorne,Elizabeth Warren, Steffie Woolhandler,  Medical Bankruptcy in the 
United States, 2007: Results of a National Study,  The American Journal of Medicine,  Department of Medicine, 
Cambridge Hospital/Harvard Medical School, Cambridge, Mass; Department of Sociology, Ohio University, 
Athens; and Harvard Law School, Cambridge, Mass. § 122, at 741-746 (2007). 
62 Id.  
63 Id. 
64 Id. 
65Id. 
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The study authors stated, “the U.S. health care financing system is 
broken, and not only for the poor and uninsured.  Middleclass 
families are being forced to file for bankruptcy to discharge 
medical debt.  Bankruptcy filers with private insurance who 
suffered an illness owed an average of $17,749 in medical bills; 
conversely uninsured families averaged $26,971 in medical bills.  
Half of these expenses were hospital costs alone.”66  
 

Bankruptcy refers to a federal code of laws and set of rules which are designed to help an 

individual facing more debt than he, she can afford to pay, achieve a fresh start.67  The Judicial 

Business of United States Court’s 2010 Annual Report of the Director claimed bankruptcies 

grew 14% to 1,596,355 petitions in twelve months.  Chapter 7 filings climbed 17 percent alone.  

Chapter 7 permits the individual debtor to discharge medical bills.   

In 2009, in response to the increased filings due to medical debt, Sen. Sheldon 

Whitehouse (D-RI) introduced the Medical Bankruptcy Fairness Act to Congress.68  The 2009 

Act was proposed to amend Section 101 of the Bankruptcy Code, Title 11 of the United States 

Code to provide protection for medical debt to homeowners to restore bankruptcy protections for 

individuals experiencing economic distress as caregivers to ill or disabled family members, and 

to exempt them from means testing when financial problems were caused by serious medical 

problems.69  This would mean that income would not have to meet a low threshold.70  This bill 

never became law.71  Congress has recognized escalating medical bills have increased 

bankruptcy filings, but has unsuccessfully been able to garner support to pass legislation aimed 

to reduce filings.  

                                                            
66 Id. 
67 Fair Debt Collection Practices Act, 15 U.S.C. §§ 1692-1692p. 
68 S.1624,  Medical Bankruptcy Fairness Act of 2009, Accessed on April 8, 2012 at http://thomas.loc.gov/cgi-
bin/query/z?c111:S.1624: 
69 Id. 
70 Id. 
71 Id. 
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 Instead the focus has been on health care reform even though hospitals are collecting 

more from individual patients.  “About 10 years ago, medical providers collected no more than 8 

percent of their revenue from patients. According to The New York Times, that number is now 

closer to 20 or 30 percent of revenue stemming from the actual patients in some markets.”72 

Medial bankruptcy should not be ignored.  

Collection Agencies 

In 2010, the Commonwealth Fund Biennial Health Insurance Survey reported 53 million 

people had trouble paying or were unable to pay their medical bill.73  Thirty million people 

reported they received communications from credit collection agencies. 74 

Congress enacted The Fair Debt Collection Practices because there was abundant 

evidence of the use of abusive, deceptive, and unfair debt collection practices by many debt 

collectors.75   Congressional findings found debt collection practices contribute to the number of 

personal bankruptcies, to marital instability, the loss of jobs, and to invasions of individual 

privacy. In enacting this legislation Congress was trying to curtail abuse.76 

 There has been evidence of problems with hospitals using internal and external collection 

agencies. In Daley v. Provena Hospital, Daley and other plaintiffs argued that the hospital was 

acting as a debt collector and therefore needed to abide by The Fair Debt Collection Practices 

                                                            
72 Kyle Olsen, Preventative Bankruptcy, Clear Bankruptcy (Accessed on Dec. 27, 2012), 
http://www.clearbankruptcy.com/blog/preventative-measures-keeping-medical-bills-from-hurting-your-credit-score/ 

73 Sara R. Collins,  Michelle M. Doty, Ruth Robertson, Tracy Garber, Help on the Horizon: How the Recession Has 
Left Millions of Workers Without Health Insurance, and How Health Reform Will Bring Relief—Findings from The 
Commonwealth Fund Biennial Health Insurance Survey of 2010 , (March 2011)(Accessed on Apr. 8, 2012)t 
http://www.commonwealthfund.org/Publications/Fund-Reports/2011/Mar/Help-on-the-Horizon.aspx?page=all). 
74 Id. 
75 The Fair Debt Collection Practices Act, amended by Pub. L. 109-351, §§ 801-02, 120 Stat. 1966 (2006) 
76 Id. 
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Act. 77 The Hospital argued it was not a debt collector, and that there was a separate entity that 

was charged with collections of the hospital.78  The court disagreed, finding for the plaintiffs. 

 An example of external collections is the case of In Bondanza et al. v. Penisula Hospital, 

where patients signed an admissions form which stated an overdue bill would go to collections, 

and the patient was responsible for the collection agency’s 30% fee.79  The California Supreme 

Court decided that the hospital was guilty of an unfair business practice by forcing patients to 

pay the fee.80    

Hospitals need to respect the Fair Debt Collections Act, but protecting patient 

confidentiality is paramount.  On January 19, 2012, Minnesota Attorney General Swanson filed a 

suit against a debt collection agency that works with two hospitals saying it failed to keep health 

care records for tens of thousands of patients confidential and did not tell patients just how much 

it was involved in their health care. 81 

The investigation discovered the collectors had access to patient data and used that data 

to assess patients’ “frailty” or risk of becoming hospitalized.82  The Attorney General claimed 

the agency shared its activities with investors on Wall Street “without the knowledge or consent 

of patients who have the right to know how their information is being used and to have it kept 

confidential.”83 The lawsuit alleges the collection agency violated state and federal health 

privacy laws, and state debt collection and consumer protection laws.84   

                                                            
77 Daley v. Provena Hosp., 88 F.Supp.2d 881, 885, U.S. Dis. Crt. (March 9, 2000). 
78 Id at886. 
79 Bondanza et al v. Penisula Hosp. and Medical Ctr, 590 P.2d 22, 24 (Ca. 1979). 
80 Id. 
81 See Attorney General Lori Swanson’s press release, Released on January 19, 2012,  Accessed on April 8, 2012 at 
http://www.ag.state.mn.us/Consumer/PressRelease/120119AccretiveHealth.asp 
82 Id. 
83Id. 
84 Id. 
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In 2007, the National Consumer Law Center highlighted the growing problem of abusive 

medical debt collection practices. According to their report, hospitals use collections and credit 

reporting to coerce patients.85  Medical debt can seriously damage a debtor’s FICO score.  The 

score is damaged when the medical provider sells the debt to a collection agency or obtains a 

judgment in court and then enforces the judgment with a lien.86  One usually files bankruptcy 

once their FICO is seriously damaged because they are less likely to worry about bankruptcy 

lowering their score further.87  By damaging the FICO score severely, the hospital is in effect 

fueling bankruptcy. 

On August 29, 2010, the House of Representatives amended the Medical Debt Relief Act 

of 2010 to prohibit a consumer reporting agency from making any report containing information 

related to a fully paid or settled medical debt that had been characterized as delinquent, charged 

off, or in collection for credit reporting purposes which, from the date of payment or settlement, 

antedates the report by more than 45 calendar days.88  The purpose was to provide relief to 

millions of Americans who have had their credit scores lowered due to medical accounts that 

have been fully paid off yet can remain on a credit report for up to seven years.89  

On June 2, 2011, the Medical Debt Responsibility Act of 2011 was introduced to the 

House of Representatives to further amend the Fair Credit Reporting Act to require that medical 
                                                            
85 National Consumer Law Center, Comments to the Federal Trade Commission Regarding the Fair Debt Collection 
Practices Act, (2007).  Accessed on April 8, 2012 at www.nclc.org/images/pdf/debt_collection/comments_ftc_07.pdf. 

86 Walecia Konrad, Protecting Your Credit Score From the Medical Bill Maze, December 17, 2010, Last accessed 
on April 8, 2012 at 
http://www.nytimes.com/2010/12/18/health/18patient.htmlhttp://www.nytimes.com/2010/12/18/health/18patient.ht
ml 
87 Walecia Konrad, Protecting Your Credit Score From the Medical Bill Maze, December 17, 2010, Last accessed 
on April 8, 2012 at 
http://www.nytimes.com/2010/12/18/health/18patient.htmlhttp://www.nytimes.com/2010/12/18/health/18patient.ht
ml 
88 H.R. 3421 (111th): Medical Debt Relief Act of 2010.  Last accessed on April 8, 2012 at 
http://www.govtrack.us/congress/bills/111/hr3421 
89 Id. 
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bills of $2,500 or less, which have been paid or settled, be removed from credit reports within 45 

days. Since July 2011, this proposed legislation has sat with the House Budget Committee. 90 

Data shows abuse in debt collections is on the rise and the system is broken.  The Federal 

Trade Commission (“FTC” or “Commission”), the nation’s consumer protection agency, reports 

the agency receives more complaints about debt collectors than any other industry.91  

Complaints	about	third‐party	debt	collectors10	and	in‐house	collectors	in	2010	together	

totaled	140,036	complaints11	and	accounted	for	27%	of	all	complaints	the	FTC	received.92	 

Resolving the credit reporting is one step in the solution, but does not get the issue that is 

the root of the cause - the amount of medical debt and delinquent payments plus finding a 

solution which does not hurt the reputations and profitability of hospitals like the usage of 

collections agencies and departments.  One solution to that problem is negotiation training and 

mediation.   

Proposed Solution: New Medical Billing Dispute Procedures 

A. Review Medical Bills for Errors 

The first step should be information to the patients that they need to review their bill 

closely for errors.  An estimated 14 million Americans are struggling with medical bills that they 

believe were sent in error to collection agencies, according to the Commonwealth Fund, a 

nonprofit health care research group. Nearly half of all collection accounts that appear on 

consumer credit reports are unpaid medical bills. 93  Eight out of every ten medical bills (80 

                                                            
90 Federal Trade Commission Annual Report 2011: Fair Debt Collection Practices, p.1, Last Accessed on April 8, 
2012 at www.ftc.gov/os/2011/03/110321fairdebtcollectreport.pdf 
91 Id at 6. 
92 Id. 
93 Walecia Konrad, Protecting Your Credit Score From the Medical Bill Maze, December 17, 2010, Last accessed 
on April 8, 2012 at 
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percent) contain mistakes according to Medical Billing Advocates of America.94   Patients should 

take the time to correct these errors regardless of whether insurance is paying the invoice or not.   

There can also be a problem with submission of the medical bill to the insurance 

company. For example one of the authors received a bill from Children's Hospital for $500.00, 

told the insurance company had denied coverage.  Children's Hospital reported the author had a 

deductible, which was untrue.   The billing specialist advised this author to contact their 

insurance company to resolve the problem.  When the author contacted the insurance company 

they apologized because it was an error - they had improperly denied coverage.  However, at 

present much depends on the patient to navigate the medical system without assistance from the 

hospitals and insurance companies that are in a better position to provide assistance.  

The hospital is the source of the medical bill and interacts with insurance companies 

when insurance is involved. By working together the patient can benefit by decreasing debt and 

the hospital can benefit by the payment.  In addition, there is an impact on the hospitals’ 

reputation.  In a study in regards to public reporting of hospitals performance in Wisconsin, there 

was the discovery of the reputation of hospitals being affected when the hospital shows concern 

for their professionalism and protecting the consumer.95 By improving billing practices within 

the hospital setting, improving professionalism, can lead to nonprofit hospitals being able to 

increase their fundraising.96  

 

                                                                                                                                                                                                
http://www.nytimes.com/2010/12/18/health/18patient.htmlhttp://www.nytimes.com/2010/12/18/health/18patient.ht
ml 
94Medical-Bill Errors Becoming More Common, Associated Press, October 29, 2007, Reprinted on MSNBC.com, 
Accessed on April 8, 2012 at http://www.msnbc.msn.com/id/21527433/ns/health-health_care/t/medical-bill-errors-
becoming-more-common/ 
95 Health Affairs, Hospital Performance Reports: Impact On Quality, Market Share, And Reputation, (Aug. 2005).  
Accessed on April 8, 2012 at http://content.healthaffairs.org/content/24/4/1150.full. 
96 Id. 
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B. Procedures help Restore Integrity 

Insurance companies are also facing a reputation crisis.  In April 2011 in Massachusetts 

there was a public outcry after it was discovered that nonprofit health insurance companies’ 

boards were being paid for their services.97 Attorney General Martha Coakley filed legislation to 

outlaw public charities from compensating directors.98  Blue Cross Blue Shield of Massachusetts 

and Fallon Health Plan of Worcester suspended payment to their board members after the 

uproar.99  

There is also the high cost of health insurance.  In a Boston Globe article featuring the 

Olsons, owners of a small contractor supply company, the health insurance cost on a new hire 

would be $12,500 for an employer share of family coverage.100 Cost along with issues on policy 

coverage like those experienced in Lawson Ex Rel. Lawson v. Fortis Insurance Company do not 

create a supportive environment.101  Even with health insurance there are still those going to 

bankruptcy.  Hospitals and insurance companies are not taking advantage of alternative dispute 

resolution processes that can help them with rehabilitating their reputations and keeping 

consumers out of bankruptcy.  

C. Hospitals Can Reengineer Billing Practices 

There are alternatives to litigation and submitting the debt to collection agencies that can 

be utilized successfully by the hospital and patient. The first step with informing the patient that 

                                                            
97 Coakley seeks power to halt nonprofit board pay, (Apr. 14, 2011). Last Accessed on April 8, 2012 at 
http://www.boston.com/business/ticker/2011/04/coakley_seeks_p.html?comments=all 
98 Id. 
99 Id. 
100 Megan Woolhouse, For small business, a hesitancy to hire, Boston Globe, Feb. 14, 2011, at A1.Boston Globe 
101 Lawson Ex Rel. Lawson v. Fortis Insurance Company, 301 F. 3d 159 (3rd Cir.  2002). 
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the bill should be reviewed for error is a commitment from the hospital to involve itself in 

another approach. Initially the process should start with the hospital billing staff.  There needs to 

be a negotiation training program based on the collaborative or problem-solving approach to 

negotiation. 

The collaborative process as illustrated by Roger Ury and William Fisher can be segmented 

into a step by step process.102 

1. State the issue;  

2. Look at the interests of each side; 

3. Brainstorming options; and  

4. Identify the alternatives if an agreement is not reached. 

The process in Getting To Yes also includes relationship building, but the process with the staff 

would not be a long term relationship.103 Therefore an abbreviated version would provide the 

most assistance. 

A hypothetical can best illustrate the process.  A patient who utilized the hospital only had a 

portion of their bill paid by insurance.  There is currently a $280 balance.   After a bill has been 

sent and there is nonpayment, then the billing staff can attempt a phone call. 

1. State the issue. “I am calling about an overdue bill.  It seems as though your insurance 

only covered a portion of your medical bill and there is a balance.  Have you received the 

bill and reviewed it?” 

                                                            
102 Roger Fisher & William Ury, Getting to Yes Negotiating Agreement Without Giving In 15, (2d ed. 1991). 
103 Id.  
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It is important for both the billing staff and the patient to understand the issue.  The 

patient should be allowed to review the bill.  Many times there is not an itemized 

statement. There may be a billing or insurance error. 

2. Neutral Mediator Can Help Parties. The hospital needs to be paid in a timely manner.   

Whether a patient can pay is unknown until a communication takes place which would be 

best brought on by a trained negotiator.  A case study in Uncharitable Care, published by 

a New Haven Connecticut hospital highlighted an instance where a patient, named Juan 

Pena sought medical treatment.  The hospital failed to provide any payment options to 

Mr. Pena who was eligible to receive funds from a charitable trust.104 A mediator would 

have been able to conduct an internal review as to the dispute, and then offer a solution 

which in this case would have been to qualify Mr. Pena for a charitable program.  

3. Patient Advocate.  A mediator can act as a patient advocate and work with the Hospital 

billing department to to review other programs that the patient may wish to investigate, 

along with helping the patient to review their insurance plan and the bill.   

4. Mediation.  The patient should be told what the process would be if they are unable to 

reach an agreement or if there are other issues that a simple negotiation will not be able to 

handle.  The hospital has the opportunity to discuss mediation. (Collaborative Law would 

not be appropriate for a bill at this level.)  

This procedure would be more beneficial to the hospital and better utilize the billing staff. 

This would also serve the goals that have been set out by the American Hospital Association:  

                                                            
104 Grace Rollins, Uncharitable Care, Connecticut Center for a New Economy, (Jan. 2003), Last Accessed on April 
8, 2012 at http://www.hospitaldebtjustice.org/unchar.pdf. 
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 “Treat all patients equitably, with dignity, with respect and 
with compassion. 

 Serve the emergency health care needs of everyone, regardless 
of a patient’s ability 

 to pay for care. 
 Assist patients who cannot pay for part or all of the care they 

receive. 
 Balance needed financial assistance for some patients with 

broader fiscal responsibilities in order to keep hospitals’ doors 
open for all who may need care in a community.”105  

 

 This balance would need to reflect the hospitals’ commitment to good faith negotiation 

and full disclosure of the material facts.  With hospital and patient negotiations there needs to be 

time during the reviewing options stage for the patient to do some diligence, and prior to the 

negotiations, during the preparation stage for the hospital staff there needs to be a full 

understanding of what programs are available and what the hospital is fiscally able to do. As can 

be seen with what happened with one of the authors of this paper - the hospital provided 

misinformation, and not options which would have led to a better overall experience for the 

patient. 

 

Using Mediation 

Negotiation may fail, but hospitals should not automatically pursue debt collection 

agencies.  This is counterproductive. Even though negotiation training would be provided, the 

volume along with personality traits may clash and therefore there needs to be another part of the 

protocol to avoid collections and bankruptcy.  The hospital and insurance companies want to 

retain a good reputation, and to avoid credit issues for the patient. An escalation to the next level 

would be to mediation.  Mediation is when a third party helps facilitate the discussion between 
                                                            
105 American Hospital Assoc., Hospital Billing and Collection Practices, Accessed on Jan. 3, 2012. Last Accessed 
on April 8, 2012 at http://www.aha.org/advocacy-issues/bcc/index.shtml.   
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parties. The mediator does not make the decision; instead the parties are able to come up with 

creative, long lasting solutions while maintaining the relationship.  Kaiser Permanente is 

America’s leading integrative, nonprofit, health plan.106  Kaiser Permanente utilizes in-house 

mediators and ombudsman, not for billing but to address medical mistakes, administration issues 

and patient complaints.107   David Richardson, an Ombudsman at Kaiser stated, “the primary 

focus when the Ombudsman is involved is to achieve a  resolution concerning patient-clinician 

issues at the earliest possible opportunity and lowest possible level, well before they are elevated 

to a legal claim.”108  

The same idea of mediation can be brought to billing disputes, not just clinical disputes.  

In a traditional mediation situation, the parties meet with the mediator after a failure to negotiate 

the issue. After an initial review of the ground rules and a discussion where both parties are able 

to state their stories from their point of view, the mediator is serving as a facilitator, summarizing 

and clarifying so that the participants understand the issue.  If needed, as determined by the 

mediator, there may be a need to caucus, have private meetings with each side to better 

understand the issues, examine the reality of a possible solution or formulate a solution.  Parties 

then meet together to formalize an agreement.   

 In a hospital setting there can be in-house mediators, similar to those utilized by Kaiser 

Permanente to save the hospital and patient’s time and money.  In a mediation both sides would 

be present and if desired can have legal counsel as the mediator would not be the stand-in for the 

                                                            
106 An Interview with David Richardson, Ombudsperson at Kaiser Permanente, Marquette University Law School 
Faculty Blog, (Apr. 29, 2011), Last Accessed on April 8, 2012 at 
http://law.marquette.edu/facultyblog/2011/04/29/an-interview-with-david-richardson-ombudsperson-at-kaiser-
permanente/. 
107 Id. 
108 Id. 
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hospital. However, both sides must then have representation, if not then neither side can have 

representation in order for there to be a semblance of fairness. Although the benefits can be seen 

easily for the hospital - a private agreement, saving time and money - it is difficult to see the 

benefits to the patient. There is a savings of time and money. However, inherently there may be 

an issue with favoritism if the mediators are in-house, paid by the hospital.  

A similar situation arises with the Environmental Protection Agency (EPA).  The EPA 

has in-house mediators and have acknowledged that there can be concerns over neutrality—that 

because the mediators are employees of the EPA that they have a bias in favor of the EPA.109 

However, mediation is voluntary and there is full disclosure about the mediators to avoid any 

conflict of interest.110  The EPA stresses that the participant is making an informed decision, and 

if the participant can afford to do so then they can hire an outside mediator.111  There is the 

benefit that the mediators understand the workings and culture of the EPA and have a knowledge 

base to facilitate negotiations.112  

In order to be successful, Mediation must be confidential and any agreement shall remain 

private.  Mediation as a form of Alternative Dispute Resolution is different from litigation 

because the mediation remains private and the mediator cannot be brought into a lawsuit, 

although this mediation privilege can vary from state to state. In Leary v. Geoghan, the plaintiffs 

wanted the mediator to divulge negotiations that occurred over the church abuse scandal 

                                                            
109 EPA, In-House Neutrals: Can Agency Staff Mediate EPA Disputes?  Last Accessed on April 8, 2012 at 
http://www.epa.gov/region1/enforcement/adr/neutrals.html 
110 Id. 
111 Id. 
112 Id. 
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involving the Archdiocese of Boston.113  The Appeals Court of Massachusetts agreed with the 

mediator,  

“Any communication made in the course of and relating to 
the subject matter of any mediation and which is made in 
the presence of such mediator by any participant, mediator 
or other person shall be a confidential communication and 
not subject to disclosure in any judicial or administrative 
proceeding; provided, however, that the provisions of this 
section shall not apply to the mediation of labor 
disputes.”114 

Mediation participation is voluntarily and the parties must make a good faith attempt to 

participate in the process.  A Texas Court of Appeals dismissed an appeal because the appellant 

walked out of the mediation.  In In the Estate of James H. Rice, the court found the appeal was 

appropriate for mediation and on April 20, 2011, ordered the parties to mediate the case.115 The 

mediation took place at the McLennan County Dispute Resolution Center (“DRC”) on June 15, 

2011. Appellant asserted he “felt it best to put this matter in the hands of the Court.”116  The 

Court was not persuaded and dismissed his appeal.   

The voluntariness and confidentially of mediation in and of itself though is still not 

enough to protect the hospital from legal exposure.  To ensure privacy compliance and respect 

the rules of debt collection hospitals should provide trained attorney mediators to resolve billing 

disputes and handle collections.  Attorney-mediators provide overarching benefits. 

First, attorneys are trained beyond the minimal training received by a standard mediator. 

For example, the Massachusetts Supreme Judicial Court has ruled mediators must submit to a 

                                                            
113 Leary v. Geoghan, 2002 WL 32140255 (Mass.App.Ct.) 
114 Id. 
115 In the Estate of James H. Rice, No. 10-10-00021-CV (Tex.App.- Waco, Aug. 10, 2011). 
116 Id. 
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basic thirty hour training course and be affiliated with a community mediation center.117  Any 

person regardless of training or background can become a mediator.  The backgrounds are not 

standard and college education is not a requirement.  Florida utilizes a point system along with a 

training course.118  Points are given for education, but again there is no education requirement.119   

The liability is too great for hospitals and patients to select a mediator who is unfamiliar with the 

Fair Debt Practicing laws and HIPPA, which may lead to legal issues for the hospital. 

Secondly, attorneys follow an ethical code. The Uniform Mediation Code is not accepted 

in every state and in those states without a code, offers limited guidance, requiring many 

mediators to rely on their own ethical compass.  The Model Rules of Professional Conduct 

govern confidentiality and conflict of interest in the attorney-client relationship. Rules 1.6 

specifically concerns confidentiality in regards the strictness of confidentiality except for certain 

situations, namely in regards to a commission of a crime or injury.120 

The confidentially of the mediator relationship is enforced by the Model Rules of 

Professional Conduct. It is again echoed in Rule 1.7 in which an attorney cannot represent a 

client if there is a conflict of interest.121  Whether there is a conflict of interest can be difficult to 

ascertain.  Therefore, accountability and oversight is necessary.  In Massachusetts, the Board of 

Bar Overseers monitors Attorney conduct and compliance with the Model Rules.122  The Bar 

                                                            
117 Massachusetts General Laws, Chapter 233 at 23C (2011). 
118The Florida Supreme Court released Opinion SC05-998, Rule 10.100(2006), Last accessed on April 8, 2012 at 
http://www.flcourts.org/gen_public/adr/certify.shtml. 
119 Id. 
120 American Bar Association Model Rules of Professional Conduct (2002 edition), Model Rules of Professional 
Conduct, R. 1.7. (2002). Model Code of Professional Responsibility R. 1.6 (2002). 
121 American Bar Association Model Rules of Professional Conduct (2002 edition), Model Rules of Professional 
Conduct, R. 1.7. (2002). 
122 Board of Bar Overseers, Office of Bar Counsel, Last Accessed on April 8, 2012 at 
http://www.mass.gov/obcbbo/archive.htm. 
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Counsel prosecutes attorneys who violate the Rules and recommends discipline with disbarment 

as the ultimate punishment.   

In-house mediation by trained attorney-mediators will save the hospital time and money.  

Mediation can be as much as 75% less expensive and can take a fraction of the time and energy 

involved in litigation.123  Thus, the role of the attorney in terms of active participation in the 

process is often reduced. In fact, the number of hours employed in written discovery, 

depositions, motions practice and trials can be (and often are) virtually eliminated.124   

 

Conclusion 

ADR provides a formal process to resolve conflict and can help hospitals and patients in 

the quest to find resolution for the medical billing crisis.  A plan of providing negotiation skills 

to billing staff is the first step.  Mediation by attorney-mediators can also be integrated into the 

process.  Originally, it was thought to remain impartial and neutral it was argued the mediator 

need not have specialized skill or knowledge.  Current case law, regulations and the complexity 

of healthcare issues evidence the need for specialized attorney mediators.    In the end hospitals 

would be serving the public and improving their reputation along with providing some relief to 

those with medical debts. 

 

                                                            
123 Anthony T. Accetta, Denver, Principal of Accetta & Associates, P.C., Mediators as Problem Solvers, 
23 Colo. Law. 561 
124 Anthony T. Accetta, Denver, Principal of Accetta & Associates, P.C., Mediators as Problem Solvers, 
23 Colo. Law. 561 


