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FOREWORD

FOREWORD

Welcome to the fifth issue of Corporate 
Disputes, an e-magazine dedicated to the latest 

developments in corporate and commercial disputes. 

published quarterly by Financier Worldwide, corporate 

Disputes draws on the experience and expertise of leading 

experts in the field to deliver insight on litigation, arbitration, 

mediation and other methods of dispute resolution.

in this issue we present features on the use of lawyers 

and non-lawyers as mediators, and on prosecutions under 

the Uk Bribery Act. We also look at tax disputes; disputes in 

the energy and construction sectors; fraud related disputes; 

arbitral procedures; arbitration in india, Hong kong and 

New York; enforcing arbitral awards; arbitration clauses in 

commercial agreements; mediating disputes; and avoiding 

disputes by knowing your business partners.

Thanks go to our esteemed editorial partners for their 

valued contribution: Akinci Law office; Berkeley Research 

Group, LLc; charles River Associates; cRi Group; Deloitte 

LLp; Dentons; Hogan Lovells; king & Wood mallesons; 

Navigant; peter Yuen & Associates; pwc; Temple chambers; 

Winston & Strawn LLp; 4civility institute; Australian centre for 

international commercial Arbitration; cEDR; and Hong kong 

international Arbitration centre.

– Editor

http://www.corporatedisputesmagazine.com
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LAWyERs AnD mEDiATiOn: 
A pERFEcT mATch?
BY RIChaRD SummERfIELD

increasingly, mediation is seen as preferable 

alternative to pursuing a trial. Not only does it 

afford parties and their respective counsel the 

opportunity to discuss and negotiate around the 

matters at hand without driving up costs, it also 

saves taking up the valuable time of the courts. 

Furthermore, the mediation process allows both 

sides of the dispute to reach a fair and amicable 

consensus with the aid and input of a neutral party.

During the mediation process, parties have the 

opportunity to move beyond the rigid formalities 

and legal rules that can hinder resolution in a cordial 

manner; however it is important to note that their 

ability to do so depends largely upon the mediator’s 

understanding of and approach to the conflict they 

are faced with.

As the popularity of the modern mediation process 

grows, the question of who makes the better 

mediator – lawyers or non lawyers – abounds.

http://www.corporatedisputesmagazine.com
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Arguably, the decision of whether to appoint a 

lawyer or a non lawyer mediator varies depending on 

the case as much as on the abilities and background 

of the mediator in question. in some instances it may 

be more appropriate to have a trained lawyer who is 

well versed in the theory and practice of mediation.

on the surface one might naturally believe 

that lawyers make the ideal candidates to act as 

mediators. in some respects the process of mediation 

can be viewed as being a logical 

extension of legal training, with the skills 

and knowledge needed to effectively 

mediate readily acquired by practising 

lawyers. When considered in these 

terms it is easy to see why lawyers 

are often selected to act as mediators. 

Understandably, lawyer mediators will 

share language, reference points and 

culture with the litigators that clients 

first approach to resolve their disputes. 

Furthermore, lawyer mediators will better understand 

the well established and litigious version of dispute 

resolution that can often rear its head. Lawyer 

mediators are also more accustomed to getting to 

the crux of the matter, pursuing the critical issues 

surrounding a dispute and focusing on achieving a 

conclusive outcome.

Yet, while employing a lawyer mediator will clearly 

have its advantages, it is prudent to remember 

that many lawyers are trained predominantly to 

litigate rather than mediate. While a lawyer mediator 

would undoubtedly have a solid grasp of the legal 

complexities of a dispute, she must avoid developing 

an adversarial mindset and focus instead on reaching 

a peaceable compromise.

it stands to reason that possession of a law degree 

and legal training will often benefit anyone acting as 

a mediator. However, the sheer amount of successful 

non lawyer mediators currently operating suggests 

that a legal background is not necessarily essential to 

mediate competently. clearly, non lawyer mediators 

bring their own particular strengths to a profession 

that is constantly evolving. many of these strengths 

and attributes, one could argue, are not learned in 

the classroom or the courtroom, and have a lot to do 

with emotional intelligence. 

irrespective of personal opinion, however, it is clear 

that professionals from all manner of backgrounds 

can and do make excellent mediators, as they are 

able to draw on myriad skills developed throughout 

their time working in various professional spheres.

“The decision of whether to appoint a lawyer 
or a non lawyer mediator varies depending 
on the case as much as on the abilities and 
background of the mediator in question.”

LAWyERs AnD mEDiATiOn: A pERFEcT mATch?

http://www.corporatedisputesmagazine.com


8	 CORPORATE DISPUTES		Oct–Dec 2013 www.corporatedisputesmagazine.com

FEATURE

Naturally there are good and bad mediators from 

both legal and non legal backgrounds. Employing 

either a lawyer or a non lawyer to fill the role of 

mediator is likely to have both its advantages and its 

pitfalls. However, the question remains: do lawyers 

make the best mediators?

First and foremost it is important to consider the 

role of a mediator. mediators are present in order to 

help both parties to a dispute achieve an amicable 

conclusion to their matter. To fulfil this purpose 

effectively it is vital that the mediator maintains her 

neutrality throughout the process. From a lawyer’s 

perspective, this is quite different to their usual 

objective; lawyers are accustomed to pursuing the 

best possible conclusion for their particular client. in 

mediation, however, things are less straightforward. 

it is the responsibility of a mediator to establish a fair 

middle ground. in this respect, mediation can be seen 

as the antithesis of the usual legal procedure. The 

vast majority of the training and experience a lawyer 

receives is intended to help her best represent 

the interests of clients at the expense of all other 

interests, often in a confrontational or adversarial 

environment. A mediator, however, must be a 

facilitator of peace, who is trusted and accepted by 

both parties to the dispute.

in order to reach a mutually beneficial conclusion 

to a matter it is vitally important that a mediator 

respects the wishes of all of the parties involved in 

the dispute and is able to identify with and relate to 

both sides. A mediator must also be willing to take 

LAWyERs AnD mEDiATiOn: A pERFEcT mATch?
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on a number of roles during the mediation process. 

They must act as the catalyst for constructive 

communication between the parties while promoting 

understanding. mediators must assist the parties by 

helping them to identify and explore the issues at 

hand while upholding the interests of both sides. The 

possible basis for agreement must also be identified 

and acknowledged. Advocates of non lawyer 

mediators have suggested that the empathetic and 

sympathetic approach that is needed to effectively 

explore and communicate these ideas might be best 

suited to a non lawyer mediator.

Furthermore, in some matters mediators must help 

both sides to evaluate the likely outcome in court 

or arbitration if they cannot reach an amicable and 

mutually beneficial settlement via the mediation 

process. A lawyer mediator with extensive knowledge 

of the courts would be well placed to advise the 

parties in this regard.

mediation is, by its very nature, a fluid and flexible 

process. Accordingly, different mediators will be 

suited to different types of mediation, regardless of 

their background, legal or otherwise. For lawyers who 

are used to representing their clients in a particular 

fashion, there are clearly many differences to which 

they must adapt when acting as a mediator. S.i. 

Strong, associate professor of law at the University 

of missouri, agrees. “Acting as a mediator is very 

different to acting as an advocate or legal adviser 

and requires extensive additional training, typically 

of an experiential nature, to teach a person how to 

LAWyERs AnD mEDiATiOn: A pERFEcT mATch?
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act as an effective mediator. The one benefit that 

lawyers have over mediators from other fields is 

an understanding of the underlying legal rights and 

responsibilities. That legal business sense can be 

important in certain types of mediation, though it 

may be less useful in others.”

Equally it is important that a mediator, irrespective 

of her background, acts in an ethical fashion 

throughout the mediation process. To that end it is 

vital that mediators maintain their independence 

while avoiding conflicts of interest. 

As professor Strong notes, this 

impartiality is particularly important 

for lawyer mediators. “Lawyers who 

act as mediators must be sure that the 

parties know that the mediator is not 

acting as either of the parties’ lawyer,” 

says professor Strong. “Furthermore, 

lawyers must always be sure to act 

within the ethical confines of the legal 

profession, which may include reporting 

requirements regarding certain ongoing criminal or 

unethical behaviour.”

For non lawyers, the lack of a legal background 

need not be a negative. increasingly, more and more 

mediators are non lawyers, coming from all walks 

of life and professional backgrounds. Engineers, 

surveyors, architects, social workers and medical 

doctors, among others, can and do act as successful 

mediators.

No matter their background, legal or otherwise, 

mediators will bring with them a specialised 

perspective based on their life experiences and 

their own distinct personality. “Non lawyers can 

be excellent mediators and can bring their own 

training and experience to the table. psychologists, 

businesspeople and engineers can all be excellent 

mediators and can provide important insights to the 

dispute resolution process,” says professor Strong. 

“The trick is always to find the right person for the 

dispute at hand. parties must be willing to consider 

what special issues and interests might arise in their 

mediation and hire the right mediator for the job. Just 

because someone – trained in law or not – was great 

in someone else’s mediation, doesn’t mean that the 

same person is right for your dispute.”

However, there are many aspects of legal training 

which lend themselves to the mediation process, 

according to professor Strong. “many law schools, 

particularly those that specialise in dispute resolution, 

“Engineers, surveyors, architects, social 
workers and medical doctors, among others, 
can and do act as successful mediators.”

LAWyERs AnD mEDiATiOn: A pERFEcT mATch?
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offer courses that not only educate students about 

the entirety of a potential client’s interests – financial, 

personal, emotional, social – but also offer courses, 

such as those in client counselling, interviewing, 

negotiation, mediation and the like, that provide 

students with the skill sets to identify and promote 

a client’s non monetary goals. if a law school takes 

the latter approach, then the mediation process 

can be seen as an extension of legal training.” 

Having being extensively trained in an adversarial or 

confrontational fashion would not hinder a lawyer 

from acting as a fair, reasonable and neutral mediator. 

in many respects, the depth of a lawyer’s training 

may well enhance that lawyer’s ability to effectively 

analyse all aspects of a dispute. 

The appointment of an appropriate and competent 

mediator is an important part of any mediation. Yet 

there is no hard and fast rule dictating what type of 

professional should be appointed to the position. 

Arguably, the profession of the mediator is largely 

irrelevant. primarily, the appointed mediator has to 

be somebody whom both parties can trust and who 

enjoys a good reputation. Furthermore, that individual 

must also be known for her objective and reasonable 

approach to mediation. The right mediator for a case 

must also be an individual with the requisite skills 

and experience relevant to the area of dispute at 

hand. Such an individual could easily come from a 

legal or non legal background. 

in some instances there will doubtless be cases 

which involve complicated legal issues, where a 

mediator with a legal background, possessing a 

particular level of experience in a certain area of law, 

may be better equipped to guide the parties to an 

amicable settlement than a non lawyer mediator. in 

an instance such as this, it would clearly be in the 

best interests of both parties to enlist the services of 

a lawyer mediator. However, such an appointment 

would then require the lawyer mediator to maintain 

neutrality at all times and perhaps subvert some 

of her natural instincts to nurture an amicable 

agreement between both parties.  CD

LAWyERs AnD mEDiATiOn: A pERFEcT mATch?
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pROsEcUTiOns UnDER 
ThE BRiBERy AcT
BY RIChaRD SummERfIELD

The Uk Bribery Act came into force in July 2011 

as a response to the criticisms levelled at the 

Act’s older, much maligned and increasingly 

outdated anti-corruption predecessors. 

one of the key criticisms levelled by a number 

of influential international groups such as the 

organisation for Economic co-operation and 

Development (oEcD) and Transparency international, 

accused the previous legislation of being too focused 

on settlements rather than prosecutions. 

The figures speak for themselves. Under the old 

legislation there were a remarkably low number 

of prosecutions brought. Between 2001 and 2005 

only seven defendants faced proceedings under 

the public Bodies corrupt practices Act 1889. The 

prevention of corruption Act 1906 saw just 33 cases 

brought during the same period.

Furthermore, the oEcD also denigrated the Uk’s 

anti-bribery authorities for failing to enforce some 

of the terms of the oEcD’s Anti-Bribery convention. 

http://www.corporatedisputesmagazine.com
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According to the oEcD, the Uk had a disjointed and 

under-resourced approach to anti-bribery issues and 

also substantially failed to adequately prosecute its 

multinational companies for instances of overseas 

bribery.

As a response to those criticisms the Bribery 

Act 2010 was passed in the dying days of the last 

Labour government before coming into force in the 

summer of 2011 to much fanfare. Ultimately the 

Act was designed to overhaul the Uk’s approach to 

bribery, both at home and abroad. The Act was also 

intended to take its place alongside the US’ Foreign 

corrupt practices Act as one of the worlds two most 

pre-eminent and powerful anti-bribery legislations 

tackling international corruption. The Act, which is 

enforced chiefly by the Uk’s Serious Fraud office 

(SFo), set out to “rebalance the relationship between 

prosecution and civil settlement”. 

However, to date, the Bribery Act has had few 

successes. in the two years since its unveiling there 

have been no blockbuster cases brought against a 

well-known corporation, nor has there been a case 

brought under the hotly debated corporate section 7. 

Although in the grand scheme of things it is still 

early days for the Bribery Act, to date there has been 

only one instance of charges being brought against 

a party. on 14 August the SFo brought fraud related 

charges against three directors and one employee 

of Sustainable AgroEnergy plc, a subsidiary of the 

Sustainable Growth Group. These charges were part 

of a wider investigation into an alleged £23m biofuel 

investment fraud.

With the first batch of charges finally registered, 

as well as the appointment of former commercial 

litigator Ben morgan as the SFo’s new head of bribery 

and corruption investigations, there are finally clear 

signs that the Bribery Act and the SFo are beginning 

to assert themselves. There are suggestions that 

with this first set of charges issued, companies can 

no longer afford to become complacent about their 

approach to bribery and corruption. 

moreover, supporters of the Act have noted that 

the absence of any major corporate prosecutions 

thus far can be explained by the fact that the 

legislation has only been in force for around two 

years. if the SFo and other associated enforcement 

agencies are given the requisite amount of time 

to build thorough and viable cases against any 

corporations that are found to have contravened the 

Act, the number of prosecutions could turn around 

sharply. 

However, despite any optimism recent 

developments may have engendered in the anti-

bribery community, there are still questions to be 

answered about the track record of prosecutions 

achieved under the Bribery Act to date, and how the 

Act will perform in the future.

in many respects, despite the best efforts of the 

SFo, the Act in its original form did not do enough to 

meet the requirements of the oEcD. Subsequently, 

the Act had to be revised further in order to bring it 

pROsEcUTiOns UnDER ThE BRiBERy AcT
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in line with the recommendations made by the oEcD 

working group in march. The group was reporting 

on the Uk’s progress towards compliance with the 

convention on combating Bribery of Foreign public 

officials in international Business Transactions. 

Following the recommendations the SFo announced 

in october 2012 that there will no longer be any 

presumption in favour of civil settlement for those 

organisations that self-report breaches of the Act. 

Furthermore, confidentiality agreements will no 

longer be offered to those seeking 

settlement.

irrespective of any revisions to the 

actual contents of the Act, the question 

remains as to whether the SFo and 

the Act itself will have any kind of 

a real impact on the prosecution of 

instances of bribery. Although the 

verbiage surrounding the Act takes 

a hard line, the reality may well be 

different. professor Daniel Hough 

of the University of Sussex notes that “From the 

outside looking in, the Uk Bribery Act represents 

a step change in the Uk’s attitude towards bribery 

and corruption. The Act makes a series of bold 

claims that clearly place the Uk in something of a 

vanguard position. Whether these claims will actually 

prompt changes in behaviour are, however, another 

matter, and organisations such as Transparency 

international suggest the Act may be more rhetoric 

than substance. There are also real worries that the 

Act’s strong words will be undermined by the lack 

of resources available to those trying to put it in to 

practice.

Due to a distinct lack of funding the cost of 

carrying out thorough investigations into perceived 

wrongdoing may well prove to be prohibitive to 

future prosecutions under the Act. professor Hough 

agrees, noting that “The SFo has nowhere near 

enough resources at its disposal to pursue the zero 

tolerance policy that the Act claims to subscribe 

to. indeed, the SFo’s resources are being cut not 

expanded, and it is simply not in a position to force 

the matter in terms of lots of prosecutions. Therefore 

expect settlements to be a fundamental part of this 

game for quite a while to come.” if further funding 

were to be made available to the SFo and its partner 

agencies, it is entirely conceivable that we would see 

not only better enforcement of the Act’s rules and 

regulations both at home and abroad, but also the 

successful pursuit of prosecutions, if so desired.

“Although the verbiage surrounding the Act 
takes a hard line, the reality may well be 
different.”

pROsEcUTiOns UnDER ThE BRiBERy AcT
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indeed, under the auspices of the Uk’s previous 

anti-bribery legislation there were a number of 

concerns around the SFo’s appetite for prosecution. 

Unfortunately, despite the introduction of the Act, 

many of those fears still remain. The SFo’s perceived 

lack of action has caused many analysts to question 

the willingness of the authorities to prosecute cases 

of bribery and corruption. Some had even called for a 

post-legislative review into the Bribery Act. in a report 

published earlier this year, the House of Lords’ Select 

committee on Small and medium Sized Enterprises 

also recommended a review of the Bribery Act. 

The committee said a review was warranted as the 

“application of the Bribery Act 2010 has been met 

with confusion and uncertainty” in many quarters.

Although the Act clearly has its detractors, 

professor Hough does not feel that it requires 

a drastic overhaul to make it more successful 

in bringing charges and pursuing prosecutions. 

professor Hough notes that the Act “certainly 

provides tools that should help secure prosecutions, 

but the fact that we have seen so few (prosecutions) 

indicates how hard it is to make Acts like this work 

in practice. in truth, the bigger – if less quantifiable 

– impact will be in prompting cultural change in 

organisations well before Acts of bribery are actually 

committed.” The Bribery Act, says professor Hough, is 

“unlikely to lead to a raft of prosecutions, but it may 

prompt organisations to ensure that their broader 

compliance procedures really are up to speed”.

DPas
A new tool, which the SFo will use to tackle 

serious fraud, bribery and corruption in a much 

more cost effective manner, will be US style 

deferred prosecution agreements (DpAs). DpAs 

have previously proven to be highly successful 

in the US and as of February 2014 they will be 

available to the SFo and the crown prosecution 

Service (cpS). in essence, under the terms of a DpA 

a corporation may be charged with an offence but 

any prosecution they may have been subjected 

to is suspended, conditional upon the corporation 

agreeing to a number of pre-imposed conditions. 

These conditions may include the payment of a 

substantial fine, the confiscation of the profits of the 

alleged wrongdoing, the corporation’s cooperation 

with any future prosecutions of individuals, agreeing 

to external monitoring, agreeing to the establishment 

of and compliance with anti-corruption policies and 

procedures, and the provision of appropriate training 

to staff.

in the Uk, as in the US, DpAs can play an incredibly 

important role in the prevention of bribery and 

corruption. However, they again seem better suited 

to helping the authorities tackle criminal activity by 

seeking financial settlements and other restrictive 

conditions, instead of securing real and substantive 

prosecutions. it is for this reason that, despite 

the success of DpAs and other non-prosecution 

agreements (NpAs) in the US, and a wide range of 

conditions and punishments available to impose 

pROsEcUTiOns UnDER ThE BRiBERy AcT
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upon an offending corporation, the SFo and cpS will 

undoubtedly come in for criticism for adopting the 

scheme.

The US government’s perceived overreliance on 

the scheme and its tendency to avoid prosecutions 

has led many critics of DpAs to label them as an 

ineffectual tool for deterring criminal activity. in many 

circles, DpAs are seen as letting corporate criminals 

off the hook with little more than a figurative slap on 

the wrist.

future developments
The Uk government, and its various prosecuting 

authorities, clearly remain dedicated to the goal of 

eradicating bribery and corruption, both domestically 

and abroad. However, it is entirely possible that, in 

terms of securing prosecutions, the Bribery Act’s bark 

may be more prevalent than its bite. 

on 2 September David Green, director of the 

SFo, indicated that he would be prepared to bring 

more corporate prosecutions against offenders. 

Furthermore, mr Green noted that under his 

leadership the SFo would never decline to investigate 

a case on cost grounds, despite the SFo’s budgetary 

constraints. “if the public interest requires more 

corporate prosecutions, then such a change is high 

on my wish list,” said mr Green in a speech to the 

cambridge international Symposium on Economic 

crime. “it is said that conviction of the corporate adds 

nothing to the conviction of the individuals, where 

they are prosecuted. To that i would say that there 

will be cases where a company should be marked 

with a conviction for failing to prevent fraud by its 

employees,” he added.

it remains to be seen whether mr Green and 

his colleagues at the SFo follow through with this 

particular promise. mr Green also told the cambridge 

conference that his department has received a 5 

percent budget increase and that the SFo has a litany 

of cases in the pipeline. if the Bribery Act and the 

SFo is to be taken seriously as a prosecuting force, 

how mr Green and others deal with that list may well 

shape the future of the Uk’s Anti Bribery legislation.

However, unless the speech by mr Green is 

something of a dramatic sea change it would 

appear as if the Act’s lasting legacy may not be high 

profile, headline grabbing prosecutions at all. it is 

conceivable that ultimately the Bribery Act will lead 

to the adoption of vastly improved and regularly 

reviewed compliance and due diligence procedures. 

Although there will no doubt be prosecutions brought 

under the Bribery Act in the future, for the time being 

settlement will likely be the watchword.  CD
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CD: Could you provide a brief overview 
of the current tax regulatory environment 
in your region? are you seeing an 
increased number of disputes with tax 
regulators?

Curd: The United States has had transfer pricing 

regulations in place since the ‘60s and the current 

version has largely been in place since 1994 – 

Section 1.482 of the internal Revenue code. in the 

last five years we have seen various updates and 

changes to the US regulations in response to the 

globalisation of commerce. We have also seen 

increased awareness of international tax issues from 

the rest of the world. The number of countries with 

transfer pricing regulations has grown from less than 

15 countries in 2000 to over 70 countries in 2012. 

Since transfer pricing, by definition, involves at least 

two countries in any one transaction, the need to 

ensure that both countries earn their fair return is 

very important to both taxpayers and tax regulators. 

As transaction volumes have grown, so too have 

disputes. With the global economic downturn, the 

need for countries to ensure that they maximise tax 

income has increased thus heightening scrutiny on 

multinational companies.

Salmond: The tax regulatory environment has 

been increasingly in the public eye over recent 

months with large corporates and their advisers 

under the spotlight. in this context, the parliamentary 

public Accounts committee and the press has 

asserted that some multinational businesses that 

operate in the Uk are not paying sufficient tax 

in the Uk. This approach is somewhat simplistic 

and ignores the complexities of international 

taxation. That said, this has had an impact on some 

businesses – particularly those sensitive about their 

public image – which in some cases have taken a 

more cautious approach to taxation. Businesses 

in the public eye are more reticent to pursue tax 

disputes with HmRc. HmRc is also taking a more 

coordinated and concerted approach to investigating 

the tax affairs of those businesses which they 

perceive are underpaying tax. in some instances, 

particularly in cases concerning marketed tax 

avoidance schemes, this has led to an increase in 

the number of disputes. interestingly, HmRc has 

also published data which suggests tax disputes 

are increasing year on year, with 55,764 taxpayers 

requesting a review of an HmRc decision in 2011-

12, and 10,828 appeals being made to the First-tier 

Tribunal. of course most of those appeals never 

make it to a contested hearing.

miller: At the same time that US tax authorities 

are in search of more revenue, budgetary restraints 

are limiting their activities. consequently, it is difficult 

to say whether, on an overall basis, there is an 

increase in tax disputes. However, the iRS appears 

to be increasing its focus on ‘high ticket’ items such 

as transfer pricing – an area in which the iRS has 
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extensively enhanced its capabilities in the past two 

years – and complex transactions involving what 

the iRS considers to be improper tax avoidance. in 

particular, the iRS has been providing more technical 

assistance to its auditors in these complex cases in 

hopes of better developing cases for litigation. Thus, 

there seem to be more large, high profile disputes. 

in addition, both the Uk and the US legislative 

committees have aggressively questioned taxpayers 

in public hearings, again raising the impression of 

increased tax disputes.

Wentworth-may: The most interesting 

aspect of the current tax regulatory 

environment is the way in which tax is 

now very much in the public spotlight. 

The attitude of the media in combination 

with the public Accounts committee’s 

investigations into tax issues places 

pressure on Hm Revenue and customs 

and taxpayers alike to not only be seen to 

be complying with the letter but also the 

spirit of tax law. in general, Hm Revenue 

and customs are adopting a more targeted 

approach to tax disputes, by focusing on particular 

sectors which they consider have tax compliance 

issues. of course, Hm Revenue and customs 

continue to take a zero tolerance approach towards 

anything they perceive as being tax avoidance, but 

this has been their approach from long before the 

recent public attention on this issue, and we are not 

seeing an increase in such disputes overall.

Dumezich: in general, the US tax regulatory 

environment has been in the spotlight since the 

financial crisis. congress and the Executive branch 

face conflicting demands from constituents to 

reduce deficit spending, protect social security and 

medicare benefits, and enact tax reform to alleviate 

compliance burdens faced by corporate and 

individual citizens, while at the same time collect 

sufficient revenue to fund the federal budget. As 

such, the iRS is under significant pressure from all 

directions while its own budget is reviewed in the 

wake of recent negative publicity. Despite budgetary 

constraints, the iRS faces greater demand to collect 

revenue and must undertake implementation of 

the Affordable care Act. We have seen greater 

scrutiny of firms under examination and reluctance 

Daniel Dumezich,
Winston & Strawn LLP

“Despite budgetary constraints, the IRS 
faces greater demand to collect revenue 
and must undertake implementation of 
the Affordable Care Act.”
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to walk away from potential disputes. State and local 

governments have also stepped up their audit and 

collection activity in order to continue to provide 

essential services to their citizens.

CD: In your opinion, do firms place 
enough emphasis on tax compliance? Do 
you believe that the G20’s current push 
to counter tax avoidance will put extra 
pressure on companies going forward?

Salmond: in our experience, businesses place 

a very important emphasis on getting their taxes 

right within the confines of the statutory framework. 

HmRc has introduced a compliance regime for large 

companies, which requires a senior accounting 

officer to ensure that the company establishes and 

maintains appropriate tax accounting arrangements 

to allow tax liabilities to be calculated accurately 

in all material respects. Further, many businesses 

are averse to receiving penalties for reputational 

reasons. in our experience, business will always 

strive to abide by the law. major businesses naturally 

seek to take account of the society of which they are 

a part.

Wentworth-may: We have, for some time now, 

emphasised the importance of tax compliance, not 

just in terms of making sure that tax returns are 

properly completed and filed but also in terms of 

being open and transparent with Hm Revenue and 

customs as to one’s tax affairs. our experience is 

that companies place great stock in being treated as 

a low risk by Hm Revenue and customs, as it has a 

significant impact on their compliance burden. in the 

Uk the G20’s approach is unlikely to place any extra 

pressure on companies. The Uk courts have adopted 

a hostile approach towards tax avoidance schemes 

for a number of years now, certainly since well 

before the G20’s current push, and this, together 

with an increase in anti-avoidance legislation 

– including the new GAAR – has meant that no 

sensible company can expect to engage successfully 

in artificial and abusive tax avoidance in the same 

way as it may have been possible a decade ago.

Dumezich: our multinational clients recognise 

the importance of tax compliance. in the US, we 

find that our clients are spending more on tax 

compliance and the related examinations due to 

the regulatory environment and the frequency 

and complexity of the demands made by taxing 

authorities. The G20 push to counter tax avoidance 

has not created additional pressure on firms in and 

of itself, as that organisation does not tend to drive 

tax policy in the US. However, the G20’s focus does 

point to the growing political sentiment among its 

members, including the US, that tax avoidance is a 

problem that must be addressed. in the US, firms 

have already felt the repercussions of this sentiment 

through additional compliance burdens, such as 
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those imposed by the FBAR and FATcA reporting 

requirements.

miller: The adoption of FiN 48 and the iRS 

uncertain tax positions form have resulted in a 

greater emphasis on tax compliance, as will the 

activities of the G20. However, this increased focus 

has often not been accompanied by a corresponding 

increase in the quality of documentation supporting 

the tax position taken. Tax disputes are generally 

fact intensive and the best and most efficient time 

to gather the facts is at the time of the transaction 

and not several years later when written documents 

are hard to find and the persons involved have 

either left the company or do not recall the details 

of the transaction. in these times of tight corporate 

budgets it is very tempting not to gather all the facts 

in the hope that a transaction will not be challenged; 

however, in the long run it is often much more 

economical to spend the money and do a thorough 

job at the time of the transaction.

Curd: many of the countries that have transfer 

pricing regulations also have documentation 

compliance requirements that require multinational 

companies to prove compliance with local 

regulations. if the company is public, rather than 

private, their financial auditors typically require 

compliance with transfer pricing laws; therefore, the 

vast majority of multinational companies do place 

significant emphasis on tax compliance. The G20’s 

‘tax avoidance’ position is less about compliance 

with current laws and more about how laws could 

be changed to redistribute the profits earned by 

multinationals. ‘Tax avoidance’ in the context of 

the G20 has to do with multinationals using the 

differences in country-specific tax rates to reduce 

their overall global tax burden within the constraints 

of the regional regulations.

CD: have you seen an increase in cross-
border transaction disputes, including 
transfer pricing disputes, in recent 
years? how challenging is it to balance 
tax efficient policies with regulatory 
compliance on cross-border transactions?

miller: The increased focus of the iRS on cross-

border transactions and, in particular, transfer 

pricing, is highlighted by the 2011 appointment of 

the first Director of Transfer pricing operations. The 

challenge of balancing tax efficiency and regulatory 

compliance in transfer pricing disputes is greatest 

in the area of the transfer of intangibles. This is a 

very complex area and, as evidenced by recent 

developments, including hearings in the US and the 

Uk, there does not even seem to be a consensus 

as to the ‘right’ answer. Under those circumstances, 

the taxpayer is well-advised to carefully and 

completely document its position and to utilise 

expert economic, appraisal, tax and legal counsel 

from the outset. in other cross-border transactions, 
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the iRS is increasingly making use of broad economic 

substance and business purpose arguments and, in 

those cases, it is quite important to document your 

facts and make the iRS argue your case and not a 

case that it would like to argue.

Dumezich: This is an area of primary concern 

for firms in recent years. After a ‘quiet period’ in the 

late 1990s and early 2000s, we have seen increased 

scrutiny in areas such as the intercompany 

financing of acquisitions and restructuring that 

involve cross-border components. Further, 

the iRS has created a robust transfer 

pricing group, staffed with experienced 

examiners, which participates in the audit 

of multinational firms. The challenge to 

balance tax efficiency with regulatory 

compliance in cross-border transactions 

is immense. in the US Treasury’s haste 

to protect revenue, compliance burdens 

have increased dramatically. While the 

policy concerns behind the regulations are 

understood, the compliance requirements 

often extend beyond the intended targets, 

consuming firm resources to document and report 

massive numbers of transactions that pose limited 

risk for abuse. Further, knee-jerk reactions to topics 

like ‘stateless income’ will only exacerbate the 

compliance burden with respect to cross-border 

transactions in the future.

Wentworth-may: Hm Revenue and customs 

have invested heavily in their transfer pricing team, 

which has led to greater success in challenging 

cross-border transactions under transfer pricing 

principles. We would always recommend that large 

companies seek agreement with Hm Revenue and 

customs in respect of their intra-group cross-border 

transactions through a suitably drafted advance 

pricing agreement to avoid any such disputes. in a 

cross-border context, any possible tax efficiencies 

which might be achieved should never dictate the 

commercial decisions that businesses take. That 

said, any business looking to expand internationally 

will inevitably need to consider the tax impact of 

what they are planning to do, in order to see whether 

any sensible steps can be taken to, for example, 

minimise double taxation or withholding taxes.

Matthew Wentworth-May,
Olswang LLP

“We would always recommend that large 
companies seek agreement with HM 
Revenue and Customs in respect of their 
intra-group cross-border transactions 
through a suitably drafted advance 
pricing agreement to avoid any such 
disputes.”
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Curd: Where you have reasonably similar 

global pricing requirements, the balance is based 

primarily on the business facts and circumstances 

in combination with available tax structures that fit 

with the business. For instance, if a US company’s 

primary business is the manufacture and sale of 

semiconductors to Asian manufacturers, the tax 

structure will follow that Asia will be a primary 

hub of activity and will look for the most tax 

advantageous way to set up the Asian business. 

For example, if there is flexibility in the location 

of a new manufacturing plant, opening 

a manufacturing plant in malaysia may 

provide better tax rates than Japan, as 

well as a less costly workforce. There is no 

choice but to comply with local regulations; 

however, given the global environment 

today, there is often a choice as to which 

region you choose to locate. While the 

majority of countries follow a global 

standard – the oEcD Guidelines – when it 

comes to pricing mechanisms, there are 

about a half dozen countries that require 

unique systems that often contradict the global 

system. Where these anomalies exist, multinational 

companies must choose between business needs 

and effectively being overtaxed. For instance, the 

global regulations require the use of third party 

pricing benchmarks to set pricing, but the local, 

contradictory regulations may require a formulaic 

price unrelated to market rates. in these cases, if the 

business requires that the activities specific to that 

country continue, the multinational company has no 

choice but to pay the formulaic rate in the region. 

This creates friction with the global standards since 

the formula is usually above market price.

CD: To what extent are tax 
authorities placing a greater focus 
on cross-jurisdictional joint audits? 
What challenges does this raise for 
multinational firms?

Wentworth-may: Any tax dispute which involves 

more than one tax authority more than doubles the 

tax compliance burden for the taxpayer. it is true 

that there has been an increase in cross-border 

cooperation between tax authorities in the form of 

increased information exchange – particularly in the 

wake of FATcA. However, it is still a challenge for 

Rebel A. Curd,
CRA

“There is no choice but to comply with 
local regulations; however, given the 
global environment today, there is often 
a choice as to which region you choose to 
locate.”
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multinational firms to ensure that they can reach an 

agreement which satisfies all of the tax authorities 

involved. our experience is that such disputes 

can monopolise the time of a client’s internal tax 

resource, particularly in relation to transfer pricing 

disputes, and whilst HmRc have confirmed they are 

interested in the idea of a joint audit with another 

tax authority, they have yet to get this to work 

in practice, and the difference in audit cultures 

between tax authorities – with HmRc being more 

collaborative where other authorities are more 

combative – makes it difficult to agree the right audit 

approach. Firms therefore need to be proactive in 

trying, to the extent possible, to engage in a form of 

alternative dispute resolution that binds all of the 

interested parties – for example, through agreeing 

bilateral or multilateral ApAs.

Curd: Bilateral ApAs have become more common 

and competent authority can be used to help resolve 

cases of double taxation when one country makes 

a tax adjustment and the company is seeking relief 

on the other side of the transaction. However, 

since the primary purpose of tax audits is to ensure 

that the individual tax authority is maximising its 

tax revenue, these can be contentious and time 

consuming. cross-jurisdictional joint audits are still in 

their infancy. i believe these will only work in cases 

where the two countries where affiliated entities are 

performing the same functions as each other are 

both targeting a third entity in another country to 

move profit. For instance, two European subsidiaries, 

say, France and Germany, that perform buy/sell 

distribution on behalf of a Swiss parent. Both the 

French and German tax authorities could, in theory, 

pool resources, but in the end there is no compelling 

reason that one country should assist the other, as it 

is unlikely to change the outcome of the audit.

Dumezich: The iRS has not made it a secret that 

it is exploring the viability of an official joint audit 

program. We have undertaken one US-Australia joint 

audit. our experience is that the joint rules still need 

development. more importantly, we have observed 

increased information sharing among taxing 

jurisdictions, including state and local examiners. 

A relevant example of this information sharing can 

be found in the FATcA partner agreements entered 

into between the US and countries such as France, 

Germany, italy, Spain and the United kingdom. For 

multinationals, joint audits and information sharing 

will eventually increase the compliance burdens 

placed on them to respond to information requests. 

Further, these joint audit programs will require 

firms to allocate additional resources to ensure 

documentation in all countries is coordinated in such 

a manner as to avoid inadvertent descriptions that 

tax authorities can interpret as contrary to the firm’s 

stated tax reporting positions.

miller: it is my experience that cross jurisdictional 

joint audits are still quite unusual. However, i believe 

REsOLVinG TAX DispUTEs WiTh REGULATORs

http://www.corporatedisputesmagazine.com


26	 CORPORATE DISPUTES		Oct–Dec 2013 www.corporatedisputesmagazine.com

EXPERT	FORUM

that they will become more common in the future. 

As illustrated by the recent actions of the G20 and 

the oEcD Action plan on Base Erosion and profit-

Sharing, transfer pricing is a multi-jurisdictional issue 

and multi-jurisdictional audits will be one tool which 

tax authorities will use in addressing transfer pricing 

matters. For the taxpayer, the prospect of a joint 

audit heightens the importance of being prepared, 

having all the relevant facts together and being 

able to tell one consistent, compelling and well-

documented business story to support its position in 

all the jurisdictions.

CD: No matter what precautions are 
taken, firms might expect to become 
the target of regulatory audit, enquiry or 
investigation at some point. What is the 
best course of action a company can take 
in the event of investigation?

Dumezich: preparation should begin long before 

an examination begins. information and documents 

supporting the firm’s tax reporting should be 

carefully prepared and maintained in an easily 

accessible format in anticipation of an eventual 

examination. For purposes of US federal tax issues, 

this documentation should be maintained until 

the statute of limitation for the time to assess tax 

has expired for the given years. in the event of an 

examination, the best practice is to be responsive, 

yet act carefully and deliberately. A clear explanation 

of a tax item, accompanied by documentation, often 

can resolve outstanding questions before a dispute 

arises. This requires the firm’s tax practitioner to be 

concise without being evasive. A resolution of an 

issue with an iRS field examiner is usually the most 

cost efficient strategy; although a taxpayer should 

be cognisant of its appeals rights and the alternative 

dispute resolution opportunities that are available.

miller: Success in an audit requires a good, well-

documented business story. The matters are often 

technical and complex but they are best dealt with 

in the context of a reasonable and understandable 

business story. Before the audit begins, review your 

documentation, perform a risk assessment and 

decide if you need to gather additional information. 

managing an audit involves telling your story to the 

iRS team and responding promptly to their questions. 

You should be proactive. consider opening the audit 

with a presentation of your story to the entire iRS 

team. maintain an open dialogue with the iRS team 

to avoid misunderstandings, especially with regard 

to the facts and to encourage frank discussions that 

will lead to the successful resolution of the relevant 

issues. Develop processes with the iRS audit team 

concerning the scope and scheduling of information 

document requests.

Curd: Education, communication, and thorough 

documentation are your best defences. First, 

educate and communicate with your business 
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team. Educate your local controllers so they 

understand what to do if they come under audit 

locally. communicate openly with the business 

personnel so you know when there are operational 

changes that could impact the tax structure. Second, 

educate the tax auditors. Help them understand 

your business and your industry. Forcing them to 

research everything themselves will only delay the 

audit process. offer to give several presentations on 

your business and the tax structure at the beginning 

of the audit before the formal information and data 

request process begins so they do not waste time 

asking questions that are irrelevant. Finally, make 

sure your transfer pricing documentation is clear. 

Lay out the relationships in both words and pictures. 

Explain why market or industry issues impact your 

business and the setting of prices. keep these 

updated so even if you have a tax adjustment, 

you will not be subject to penalties due to lack of 

documentation.

Wentworth-may: A company needs to enter 

into a dialogue with Hm Revenue and customs at 

an early stage of any investigation. An early meeting 

with Hm Revenue and customs can often resolve 

an investigation quickly, before the parties have had 

time to adopt entrenched positions which can make 

settlement impossible. This is particularly important 

in order to allow a company to explain to Hm 

Revenue and customs all of the relevant facts, so 

both parties are starting from the same position, and 

can at least reach agreement on what are the points 

of disagreement. The most effective form of dispute 

resolution that a company can take is to avoid 

a dispute in the first place, and this is only really 

possible early on in an investigation, which is what 

makes it so important for a company to make sure 

that their first response to any investigation provides 

a complete and compelling answer to the issues Hm 

Revenue and customs have raised.

Salmond: in the event of a significant 

investigation, companies are best advised to take 

professional advice to ensure that, first, the tax 

authorities have the relevant authority to conduct 

the investigation and, secondly, are conducting 

it within the scope of the relevant law. Generally 

the best advice is to take a collaborative and 

constructive approach with the tax authorities, 

but in doing so it is important to engage with the 

tax authorities at the appropriate level of officer 

seniority to ensure that sensible and appropriate 

engagement is obtained. Depending on the nature of 

the investigation or enquiry, it may be necessary to 

engage in a more formal process such as alternative 

dispute resolution or litigation through the courts, 

but in practice the vast majority of investigations can 

be resolved bilaterally. 

CD: Inevitably, investigations may lead 
to a dispute. What advice can you give to 
firms on achieving the most favourable 
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outcome from a tax dispute with 
regulatory bodies?

Curd: i have found that the key to favourable 

outcomes is finding common ground and being 

flexible. my largest cases have settled with minimal 

to no adjustments due to the ability of both the 

tax authority and taxpayer to agree that while 

they have differences in opinion on certain areas 

of the law, the economics of the pricing held true 

in either case. This requires working together and 

less as adversaries; understanding that pricing has 

many shades of grey and there is not only one right 

answer in every case.

miller: The key to successfully resolving a dispute 

that could not be resolved at the audit stage is the 

same as the key to resolving an audit without a 

proposed adjustment – being prepared with a well-

documented business story supporting your position 

and promptly answering the questions of the iRS. it 

is critical to focus on the concerns of the iRS. if the 

concern is factual, consider how best to present 

additional information to resolve the concern and 

whether arbitration of the unresolved factual issue 

is the best path to resolution. if the concern is legal, 

consider whether it is best to seek technical advice 

at the National office or to resolve the issue either at 

iRS Appeals or in court. At each step, consider all of 

the available alternatives for resolving your case.

Salmond: Where the parties cannot agree on the 

tax outcome we have found that alternative dispute 

resolution can be another option. in the Uk this often 

takes the form of ‘facilitation’. This usually means 

HmRc will engage one of its own qualified mediators 

to work with another qualified mediator appointed 

by the taxpayer. Joint facilitation in this way can help 

unlock disputes, save time and costs and result in 

the right tax being agreed much sooner than through 

traditional litigation. However, the Uk’s experience is 

that not all cases are suitable for ADR. 

Dumezich: Addressing tax disputes early, 

maintaining a dialogue with the examiner and 

understanding the regulatory process typically leads 

to the most favourable outcome. often, a firm is best 

served by consulting with a regulatory specialist 

in early in the process. A specialist can effectively 

limit the scope of the inquiry, provide a realistic 

assessment of what would constitute a favourable 

outcome given the regulatory environment and 

advise a firm on the best ways to achieve its goals. 

Further, such specialists can provide an outsider’s 

perspective, whereas those close to the transaction 

or item of contention may feel a sense of personal 

ownership that might prevent resolution of the 

dispute on reasonable terms. This can occur because 

getting to the ‘right’ answer with respect to a tax 

dispute may sometimes result in significantly higher 

costs and expenditure of human resources for the 

firm than a favourable settlement may entail.
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Wentworth-may: To achieve a favourable 

outcome a company needs to act proactively to try 

and find a way to settle the dispute on their own 

terms, always bearing in mind the limitations Hm 

Revenue and customs have placed on themselves 

through their Litigation and Settlements Strategy. 

most tax disputes ultimately turn on the facts, and 

so you need to make sure that you have a complete 

understanding of all of the relevant facts from the 

very beginning, and so does Hm Revenue 

and customs, as a careful analysis of 

the facts can often expose flaws in the 

approach Hm Revenue and customs have 

taken.

CD: Litigation can be a time 
consuming and costly process. 
Do you see alternative dispute 
resolution methods being used 
more frequently to resolve tax 
disputes between firms and 
regulators?

Salmond: HmRc has now announced that 

facilitation or mediation is a recognised method 

of resolving a wide variety of tax disputes and has 

had some success with two pilot schemes – one 

for small and medium enterprises and the other for 

large and complex disputes. These pilot schemes 

are now being formalised into HmRc standard 

operating procedures and the success of the pilots 

has demonstrated the value of such an approach 

to resolving disputes. That said, the tax authorities 

are understandably reluctant to use this process if 

the dispute focuses solely on the interpretation of a 

piece of tax law; but even in cases of this nature, a 

closer examination of the facts and circumstances 

can sometimes help the parties see the dispute in a 

new light.

Wentworth-may: Hm Revenue and customs are 

slowly beginning to engage in alternative forms of 

dispute resolution, but it still very much depends on 

the individuals involved. We have found it helpful 

to be able to speak directly to Hm Revenue and 

customs’ ADR team, who are not only invested in 

the process but are also more willing to engage with 

a company to explore if ADR is appropriate. We hope 

that Hm Revenue and customs will increasingly turn 

to ADR as a cost efficient way of either settling a 

Giles Salmond,
Deloitte LLP

“HMRC has now announced that 
facilitation or mediation is a recognised 
method of resolving a wide variety of tax 
disputes and has had some success with 
two pilot schemes.”
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dispute or at least narrowing the facts and issues 

in dispute. This is particularly important in transfer 

pricing disputes, where ADR can resolve disputes 

involving competing expert evidence, greatly 

reducing the time needed for a tribunal hearing.

miller: i expect that ADRs will be used more 

frequently in the US. Advance pricing agreements 

will become more and more common as a way 

to avoid transfer pricing disputes. Similarly, we 

should expect that the compliance Assurance 

process (cAp) program which is designed to 

resolve significant issues on a real time basis will 

be expanded. i also expect that post-

Appeals mediation and the arbitration 

of factual issues will expand. competent 

authority is also a form of an ADR and 

more and more treaties are including 

arbitration provisions in the event that 

the competent authorities are otherwise 

unable to reach an agreement. Even 

after a case has been docketed in court, 

we should expect that more judges will 

encourage the parties to refer all or part 

of the case to mediation or arbitration.

Dumezich: The inherent time, cost and 

uncertainty associated with tax litigation has 

encouraged both sides to seek alternative methods 

of resolving tax disputes where possible. We have 

achieved satisfactory resolutions to matters for 

clients at dramatically reduced costs by using a 

wide array alternative dispute resolution methods, 

including the Early Referral to Appeals process, Fast 

Track Settlement options, post Appeals mediation 

and Arbitration. Additionally, we have been able 

to resolve several unique matters for firms by 

voluntarily disclosing the issue to the iRS, educating 

the assigned examiners as to the nature of the 

issue, and then working towards resolution on an 

expedited basis. in these instances, the iRS often 

has been willing to work in partnership with the firm 

to reach a fair result, in a cost effective manner, for 

both the firm and the US Treasury.

Curd: The best way to reduce litigation costs in 

transfer pricing in the US is to resolve any dispute 

at the field or appeals level. Field audits can be 

quite long and costly themselves due mostly to 

inexperienced transfer pricing auditors. The iRS 

H. Todd Miller,
Hogan Lovells US LLP

“Even after a case has been docketed 
in court, we should expect that more 
judges will encourage the parties to refer 
all or part of the case to mediation or 
arbitration.”
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added a significant number of new field economists 

in the last couple of years. While it is helpful to 

everyone in the long run to have more transfer 

pricing experts in the iRS, there has more recently 

been extended audit proceedings due to lack of 

knowledge. if it is clear that no resolution will be 

had at the field level, then the appeals level is a very 

good and timely resolution arena. The vast majority 

of transfer pricing audits in the US are resolved at 

the field and appeals levels.

CD: Today, tax controversies are 
regularly the subject of intense media 
attention. What steps can firms take to 
mitigate reputational risk when such 
disputes arise?

miller: With the increased media attention, 

corporate tax groups – for perhaps the first time – 

need to work closely with the corporation’s public 

affairs function. potentially significant issues should 

be identified early by the tax group so that public 

affairs personnel can be made aware of them before 

they become public knowledge. in this regard, it is 

important to provide the public affairs personnel 

with an accurate and understandable explanation 

of the transactions so that, if appropriate, they will 

be able to issue a statement and, if it is decided 

to do so, respond to press inquiries. it is very 

important that the public affairs personnel be given 

the complete story and sensitised to any potential 

difficulties that might exist. As in other areas, it is 

not helpful, if the corporation is seen as changing its 

story as additional facts become known.

Salmond: The use of alternative dispute 

resolution is a confidential process and generally 

will not reach the media spotlight. This is a good 

reason to use it to avoid the publicity that may arise. 

in the Uk, taxpayers are usually named in litigation 

and reported decisions are in the public domain. if 

litigation is the only way to resolve the dispute then 

there are certain measures that the parties can take 

to redact or reduce information that is given publicly 

in the decision. For instance, certain sensitive 

commercial information can, with the judge’s 

agreement, be kept confidential. 

Wentworth-may: The current public debate is 

as much about whether companies are acting in a 

socially responsible way as it is about whether they 

are paying the right amount of tax. multinational 

companies therefore need to be able to explain 

clearly the approach they take to tax, and how the 

decisions they take are driven by the commercial 

objectives of their business alone. it is not enough 

in the eyes of the public for a company to rely on 

the fact that what they have done complies with 

the strict letter of the law. it is important to be able 

to show that they are open and transparent in their 

tax affairs. Even if large companies are happy that 

they comply with the letter and spirit of the law, they 
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need to prepare for how to deal with any negative 

media coverage. our experience is that, to manage 

reputation, large companies need to be able to 

respond quickly when faced with adverse press, and 

ensure that the board of directors know what to say 

when faced with questions. Recent Uk experience 

shows how things can go wrong for a large company 

that does not prepare in advance to face this sort of 

coverage.

Curd: The media hype that we have seen in 

the last few years is disturbing. most is written by 

non-tax people who do not fully understand the 

complexities of the issues and easily misrepresent 

what is happening – for instance, an article published 

in 2009 indicated that transfer pricing is killing 

babies in Africa. However, what is more disturbing 

is the political ambush on multinational companies 

in the public forum. i have seen a tax director fired 

because the board of directors were outraged 

by the adjustments and positions proposed by 

government auditors based on the positions taken 

in the media. in this case, the tax authority’s position 

did not stand up once the facts of the company were 

reviewed in detail. my recommendation is that a 

company fully document its transfer pricing position 

contemporaneous to the decisions regarding the 

transactions. This includes aligning the company 

with industry standards and educating the business 

personnel internally, including the board of directors, 

about the tax and transfer pricing policies. These 

steps will allow the company to hold strong in 

political or media storms.

Dumezich: most importantly, a firm should 

endeavour to use the administrative process, 

including alternative dispute resolution procedures, 

to the greatest extent possible. The iRS is not 

permitted to disclose taxpayer information related 

to such proceedings, providing the firm with greater 

control of the information that will be in the public 

domain. This prohibition does not extend to litigation 

of tax disputes which becomes a matter of public 

record. This encourages firms to seek non-litigation 

resolution opportunities if reputational risk is a 

significant concern. The firm must ascertain whether 

other risks may arise due to media exposure as well. 

This requires coordination with senior management, 

other departments, and outside advisers. Armed 

with this information, the firm can craft position 

statements that promote resolution of the tax 

dispute with the iRS, while attempting to raise the 

level of discourse over that which may be put forth 

by uncontrolled, unflattering, or sensationalist 

headlines.  CD
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Dr Karen akinci has 15 years experience in arbitration and 
leads one of the Akinci teams in international arbitrations 
before iSciD, icc and ad hoc arbitrations under UNciTRAL. 
Brought up in the Uk, she graduated with honours in 
mathematics from Exeter University before moving to Turkey. 
Followed by a doctorate in mathematics and an undergraduate 
LLB degree in law (England and Wales), she now works primarily 
in international construction arbitration. She also concentrates 
on quantum and liaison with foreign clients. 

CD: for background, could you provide a 
brief overview of the differences between 
civil law and common law systems?

Bertrou: The civil Law is codified. it is a legal 

system which is based exclusively on written laws 

organised into ‘codes’ depending on their area 

of application. These comprehensive ‘codes’ are 

continuously updated, making the parliament the 

main source of law. The judge’s role is to establish the 

facts of the case and to apply the provisions of the 

applicable code. The civil Law system is inquisitorial 

rather than adversarial. This means that the judge 

has an active role during the trial. He will question 

the parties, their counsel, witnesses and experts. 

in criminal cases, it is the judge who will bring 

the charges, investigate the case and collect the 

evidence. in contrast, the common Law is uncodified. 

The law stems not only from the legislative branch of 

government, but also, and more importantly, from the 

precedents established by higher courts. This system 

rests on the principle of stare decisis. Lower courts 

are bound by the precedents established by higher 

courts. Judges are not bound by decisions stemming 

from other judges sitting in the same court, although 

these are deemed to have a persuasive effect. The 

common Law functions as an adversarial system, 

a contest between two opposing parties before a 

passive judge who simply moderates. in jury trials, 

the judge will give directions to a jury of laymen who 

ultimately decide on the facts of the case. The judge 

Grégoire Bertrou

counsel

Skadden, Arps, Slate, meagher & Flom LLp

T: +33 1 5527 1133

E: gregoire.bertrou@skadden.com

Grégoire Bertrou practiced in the French and international 
litigation and arbitration department of a major international 
law firm for 10 years before joining Skadden’s paris office 
in 2012. mr Bertrou represents French and international 
companies before French courts and arbitration tribunals, 
notably in relation to m&A transactions, company law and 
securities law and on matters concerning commercial 
agreements, product liability, intellectual property and 
information technology. He also has considerable experience in 
commercial criminal law and disputes involving foreign states.
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then determines the appropriate sentence based on 

the jury’s verdict.

akinci: To summarise, the main differences relate 

to the source of law and the role of the judge during 

trial. The civil Law rests on a corpus of exhaustive 

written laws whereas the common Law rests for the 

most part on a corpus of precedents established by 

higher courts which bind lower courts. The civil Law 

judge is an active judge who will question the parties 

in order to find an ‘objective truth’. in contrast, the 

common Law judge is passive: it is the 

parties and their counsel who seek to lead 

to the truth through direct, cross and re-

examination.

CD: Common law and civil law 
traditions offer significantly 
different approaches to the 
commencement, development and 
presentation of disputes. how do 
the differences between the two 
legal systems apply to arbitration 
domestically, and how does this overflow 
into international arbitration?

akinci: Although domestic court practices in 

common and civil law jurisdictions differ significantly, 

the idea that there is a ‘common law approach’ and 

a ‘civil law approach’ to international arbitration is 

now somewhat outdated. There is a very noticeable 

convergence in arbitration procedure which, today, 

looks more closely akin to the Anglo-Saxon common 

law approach. indeed, there is a common thread 

which runs through most of arbitration. This is in 

no small part due to the adoption of arbitration 

laws for international arbitration into the domestic 

legal frameworks of each country that are at least 

influenced by the model laws of UNciTRAL and by 

the international guidelines of institutes like the iBA 

and ciArb.

Bertrou: one of the main advantages to arbitration 

is party autonomy at every step of the procedure. 

Therefore, the procedure followed in any given 

arbitration may very well be shaped by the influence 

of civil or common law arbitrators and counsel. 

The main differences relate to the production of 

documentary and testimonial evidence. However, the 

adoption of institutional arbitration rules and other 

ARBiTRATiOn pROcEssEs in cOmmOn LAW Vs. ciViL...

Karen Denise Akinci,
Akinci Law Office

“Although domestic court practices in 
common and civil law jurisdictions 
differ significantly, the idea that there is 
a ‘common law approach’ and a ‘civil law 
approach’ to international arbitration is 
now somewhat outdated.”
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instruments such as the iBA rules on the Taking of 

Evidence leave little leeway for major discrepancies. 

CD: Disparities between the common 
law and civil law approach to disputes 
emerge at the very beginning of a 
case. how does the formulation of 
the statement of claim differ between 
common and civil law, and how should 
firms approach this when arbitrating in a 
foreign jurisdiction?

akinci: in domestic litigation there are 

significant differences regarding the formulation 

of the statement of claim in civil and common law 

jurisdictions. in common law systems, the statement 

of claim is a rather more minimal document than in 

civil law jurisdictions. indeed, it usually only mentions 

the nature and amount of the claim rather than a 

comprehensive and formalistic account of facts, 

legal arguments and calculation of damages. These 

differences are not so marked in arbitration where 

the practice tends to look more closely akin to civilian 

models, as seen in the Uk arbitration Act of 1996.

Bertrou: Another disparity shows itself in the 

request for arbitration; the civil law tradition would 

have a full statement of claim made at the request 

stage whereas the common tradition would rather 

a simple request with minimal facts followed by a 

fulsome statement of claim. This has an effect on 

costs where the former is top heavy as a full analysis 

of the case needs to be made and written up prior to 

the request. For cases that are third party financed, 

the later system is favoured. 

CD: In the area of document discovery, 
what challenges may parties familiar 
with common law expect to face under 
a predominantly civil law tribunal and 
opposing party, and vice versa? What 
similar challenges do parties face 
regarding the use of documents and how 
can they overcome such challenges?

Bertrou: With regard to domestic litigation, there 

are striking differences in the area of document 

discovery. in countries of civil law tradition, 

documentary proof is submitted to the opposing 

party at the same time as the statement of claim or 

shortly afterwards. This constitutes a considerable 

limitation to discovery as common law jurisdictions 

understand it: the production of documents held 

by one party following a request from the opposing 

party. Although it is possible to ask from a civil law 

judge to compel the production of documents held 

by the opposing party, it is on the condition that such 

documents are precisely identified and necessary to 

prove the alleged facts. 

 

akinci: The convergence of the two legal traditions 

in arbitration has limited the excesses of US style 
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discovery whilst still enabling parties to benefit from 

a more limited kind of discovery. To overcome such 

challenges, parties from different legal traditions 

should either consider adopting the iBA Rules 

on the Taking of Evidence or agree on a detailed 

calendar during preliminary case management 

meetings, setting a timeframe for the exchange of 

documentary evidence as well as its scope.

CD: Perhaps the most striking 
differences between common law and 
civil law procedure are those regarding 
the testimony of witnesses. how do 
the two traditions differ, and what 
considerations should parties make in 
this respect? What issues can parties 
expect to face when appointing expert 
witnesses?

akinci: in civil law countries, judges do not 

give much weight to witness testimonies, on 

the simple ground that witness memory is 

not reliable, not 

to mention the fact that witnesses can sometimes 

lie. Written evidence is the decisive factor. Witness 

testimonies are limited to affidavit, and cross-

examination is almost unknown. in common law 

systems, on the contrary, witness testimony is often 

a decisive factor. Following witness depositions, 

witnesses are directly examined by counsel and then 

tested through cross-examination by the opposing 

party’s counsel, with the judge only asking additional 

questions. 

 

Bertrou: in civil tradition the judge nominates an 

expert, on his own initiative or following a party’s 

request. The judge will define his mission. party-

appointed experts 

are not given 

much 

ARBiTRATiOn pROcEssEs in cOmmOn LAW Vs. ciViL...

http://www.corporatedisputesmagazine.com


38	 CORPORATE DISPUTES		Oct–Dec 2013 www.corporatedisputesmagazine.com

MINI-ROUNDTABLE

weight by tribunals, which generally consider that 

their report will necessarily be partial. in contrast, 

experts are considered and treated as witnesses 

subject to direct and cross-examination in common 

law systems. The testimony of a party appointed 

expert will therefore be of little value to an arbitrator 

from a civil law background. The direct and cross-

examination of experts represent a considerable 

expense and are long and cumbersome. moreover, 

the consequences of a badly prepared expert who is 

challenged by either the arbitral tribunal 

or opposing counsel can be disastrous. 

The ethos of arbitration weighs up 

the necessary cost to the system. 

Lengthy and expensive testimony and 

cross examination should be kept to a 

minimum; this, however, is an internal 

struggle within common law jurisdictions 

comparing the Anglo to American style.

CD: The development and 
presentation of legal arguments 
is a further area of divergence. What 
detail does each system require from 
legal briefs, and what authorities and 
prior decisions do common and civil law 
courts find convincing?

akinci: most legal briefs in international 

arbitration are put together in similar ways, all 

greatly resembling the Anglo-American format. The 

development and presentation of legal arguments 

is not so much an area of divergence. Legal briefs 

emanating from counsel from either legal tradition 

will contain a thorough description of the facts, the 

law, prior authorities and an analysis on quantification 

of damages. perhaps the main divergence is that 

mentioned in the above question for when these 

legal briefs are given with civil lawyers preferring 

to frontload their legal brief into the request for 

arbitration, particularly in investor-state arbitrations. 

prior legal authority, or precedent, is binding in 

common law jurisdictions but not in civil law 

jurisdictions. However, judgments from the Supreme 

civil and Administrative courts in civil jurisdictions 

have considerable weight and are seldom departed 

from, especially when they are published. Having said 

this, arbitral tribunals are not bound by precedent 

as domestic courts are. However, settled authority 
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emanating from a higher court will be persuasive to 

arbitrators from either legal tradition.

CD: as business, and related disputes, 
become more global, common and 
civil law jurisdictions will come into 
more regular contact. To what extent 
are both systems converging as a 
result of globalisation, and how are 
international organisations assisting 
in the harmonisations, via model laws, 
guidelines, regulations, etc? What 
developments do you expect to see in the 
years ahead?

Bertrou: Both systems have already greatly 

converged not so much as a result of globalisation 

but the intrinsic nature of international commercial 

arbitration. it is only in the jurisdictions where 

arbitration is less usual or a relatively new concept 

that we see any lack of convergence. We expect this 

difference will become less prevalent in the coming 

years as these jurisdictions also build up a strong 

arbitration experience base. We are, however, seeing 

a certain amount of arbitration reluctance among 

States relatively new to arbitration. This is mostly 

due to the fact that these States do not have a large 

pool of professional arbitrators and the States are 

uncomfortable with the appointment of foreign 

arbitrators in their arbitrations; it is possible that 

future BiTs may establish specific local centres for 

dispute resolution that appoint local arbitrators as 

well as foreign to ensure a balanced tribunal. 

akinci: Since the early ages of arbitration, parties 

and tribunals have had to find a middle ground to 

guarantee the success of international arbitration 

as a method of dispute resolution. The principle of 

party autonomy and the extensive powers of the 

arbitral tribunal mean that no two arbitrations are the 

same. However, as a general trend, arbitral procedure 

today is substantially similar to the Anglo-American 

arbitral procedure. one of the major developments 

for the years ahead is the multiplication of the 

challenges to the arbitral tribunal’s jurisdiction. more 

and more, parties and their counsel challenge the 

jurisdiction of the tribunal in order to avoid long and 

costly pleadings on the merits. This, coupled with 

the relatively small pool of professional arbitrators, 

means that personal challenges to arbitrators are 

becoming far more common.  CD
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TAppinG AsiA’s GROWTh: 
hARmOnisinG ARBiTRAL 
pROcEDURE AcROss 
ThE AsiA REGiOn
BY DOuG JONES
 > AcicA

The increase in economic activity in Asia has 

undoubtedly resulted in an increase in the 

number of arbitrations in the region. Given 

the diversity of legal systems within Asia, an issue 

that is becoming increasingly apparent is the 

difficulty of finding a suitable arbitral procedure that 

adopts an appropriate middle ground between the 

various cultural backgrounds of the parties involved. 

At the simplest level, the disparity in procedural 

expectations can be attributed to the cultural divide 

between civil law and common law jurisdictions. 

The Asia region contains a number of jurisdictions 

from both civil law and common law traditions, 

and as parties, practitioners and arbitrators from 

each of these traditions are forced to interact, 

tensions inevitably arise. While certain trends can be 

generalised from the common law/civil law divide, 

it is important to note that broad differences exist 

between jurisdictions within each legal tradition, and 
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nearly all jurisdictions have adopted various aspects 

of both civil and common law traditions.

common law jurisdictions are in the minority in 

the Asia region. However, due to the dominance of 

a handful of common law jurisdictions in the region 

(i.e., Singapore, Hong kong, malaysia and Australia), 

the civil law has not had the same level of cultural 

influence in relation to arbitration procedures as it 

has in Europe. This is despite a substantial number of 

arbitrations occurring in china, a civil 

law jurisdiction. There are a number of 

reasons why china’s influence in this 

respect has been relatively limited, but 

it is sufficient for present purposes 

to note that the large number of 

arbitrations in china are often quite 

different from those in other parts 

of Asia. Despite these differences, 

however, it is apparent that the 

experience of chinese practitioners, 

parties and courts has not been as influential as it 

could have been in influencing arbitral practice in the 

Asia region.

Despite these nuances, it is convenient to consider 

a number of broad procedural differences that arise 

out of the civil law and common law traditions, 

and how these different approaches can be most 

effectively handled by an arbitral tribunal charged 

to determine a dispute between parties from 

contrasting legal cultures. This article will consider 

a number of procedural issues that can arise in 

this context, and will examine possible solutions 

to these issues. it will be seen that the procedural 

flexibility of arbitration is a powerful tool, and wielded 

correctly, can be used to mould an arbitral procedure 

that is optimally adapted to the particular needs 

of the parties. in order to harness Asia’s growth, it 

is necessary to ensure that a reliable, efficient and 

just dispute resolution mechanism is available to 

parties who require binding dispute resolution. While 

arbitration is uniquely placed to fulfil this need, it 

must be considered as a practical solution that gives 

rise to its own practical issues. only by a thorough 

consideration of these pragmatic concerns can 

arbitration realise its potential, and most effectively 

be utilised to tap Asia’s growth.

Civil law and common law procedural 
differences

it is often taken as axiomatic that the civil law 

tradition is marked by an inquisitorial procedure, 

“In order to harness Asia’s growth, it is 
necessary to ensure that a reliable, efficient 
and just dispute resolution mechanism is 
available to parties who require binding 
dispute resolution.”
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and that the common law tradition is marked by 

an adversarial procedure. While this is not entirely 

accurate, it serves as a useful starting point for an 

examination between inquisitive and adversarial 

procedures, and how the differences between these 

procedures can be appropriately handled by an 

arbitral tribunal. Generally, the role of the decision-

maker in an adversarial system is that of an impartial 

and independent referee. contrastingly, the role of 

the decision-maker in the inquisitorial system is to be 

actively involved in determining the facts and finding 

the truth of the case. This fundamental distinction 

gives rise to a number of more specific procedural 

differences. This section will address the procedural 

differences that are of most concern to international 

arbitration in the Asia region: arb-med proceedings, 

document discovery, taking evidence, and the use of 

experts.

arb-med proceedings
An interesting development in arbitration in the 

Asia region is the increasing acceptance of hybrid 

dispute resolution procedures. in china, ‘arb-med’, 

a hybrid arbitration-mediation procedure has been 

particularly popular. Arb-med procedures have also 

been adopted by a number of other jurisdictions 

within the Asia region, albeit with less enthusiasm 

than has been seen in china. For example, Australia’s 

domestic arbitration regime provides that an 

arbitrator may act as a mediator, so long as each 

party has consented in writing to the arbitrator so 

acting. While this power exists, it is rarely utilised, as 

common law lawyers (and parties from common law 

backgrounds) often have misgivings about disclosing 

information in a mediation that could be used against 

their own interests in the arbitration, particularly 

where the mediator could be required to ‘switch 

hats’ and later act as an arbitrator. While this concern 

is not unique to those of common law backgrounds, 

it is particularly relevant in a context where concerns 

about privilege, admissibility and confidentiality are 

pervasive in domestic litigation.

Document discovery
The concept of discovery is rooted in English 

common law and has become a mechanism specific 

to modern civil procedure. To many common 

law trained lawyers and arbitrators, the narrowly 

construed rights to obtain evidence in civil law 

jurisdictions are detrimental to ferreting out the truth 

of a case. While both common and civil law systems 

share the principle that only a claim supported by 

evidence can succeed, the main difference between 

the law of evidence in civil and common law systems 

lies in the treatment of discovery. Arbitrators and 

counsel from civil law jurisdictions, in which the 

production of documents is usually restricted to 

documents upon which a party chooses to rely, may 

be less inclined to make orders for disclosure than 

arbitrators from common law jurisdictions. on the 

other hand, a party from a common law country 
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will automatically seek discovery or disclosure of 

documents as a matter of course.

in an effort to bridge this cultural divide, a 

compromise between common and civil law 

jurisdictions has led to the standardisation of arbitral 

rules and procedures for the purpose of providing 

a unified approach to international arbitration. 

This is evidenced by the development of hybrid 

common and civil law procedural instruments such 

as the UNciTRAL model Law, the iBA Rules on the 

Taking of Evidence in international Arbitration and 

the chartered institute of Arbitrators’ protocol for 

E-Disclosure, all of which are increasingly recognised 

in the international arbitration community as 

representing an acceptable cultural middle ground.

Under the iBA Rules, for example, there is no 

automatic right to disclosure. Further, excessive 

disclosure is limited by the continuing requirement 

for any type of disclosure request to be accompanied 

by a statement that explains the relevancy of 

the documents to the case and the materiality of 

the documents to the outcome of the case. This 

effectively combats excessive and unnecessary 

disclosure requests, and helps to find a balance 

between the common law and civil law approach to 

document disclosure.

Evidence
The way that the parties present their evidence 

throughout the hearing can differ significantly 

depending on their legal background. While parties 

from both civil and common law countries will 

usually be accustomed to providing the tribunal with 

a bundle of documents prior to the hearing, the way 

that the parties interact with this bundle will depend 

on counsel’s background. counsel from a civil law 

background will expect the tribunal to be familiar 

with the documents, and will use the hearing to 

highlight key aspects of the document that support 

his or her party’s case. in many civil law jurisdictions, 

any evidence is admissible in principle, with the court 

determining how much weight to accord to any piece 

of evidence.

in contrast, counsel from a common law 

background will be accustomed to being required 

to bear the burden of proving the reliability of any 

documentary evidence that is tendered through live 

witness testimony. indeed, live witness testimony 

is often required to introduce, present and explain 

documentary evidence in common law trials. Further, 

the common law has a number of complicated 

rules around admissibility of evidence, such as the 

‘hearsay’ and ‘best evidence’ rules.

An internationally accepted practice has emerged 

in international arbitration, supported by the iBA 

Rules. it is generally accepted that documentary 

evidence should stand for itself, without any 

requirement for a witness to introduce or verify the 

document. However, the iBA Rules provide a limited 

number of grounds upon which evidence may be 

excluded. Under the iBA Rules, the party alleging that 

the document should be excluded will bear the onus 
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of proving one of the above reasons for exclusion. 

This reverses the common law onus of proof, 

whereby a party presenting the evidence generally 

bears the onus of establishing its admissibility. Thus, 

a sensible compromise has been found between the 

common law and civil law procedure with respect to 

the taking of evidence in international arbitration.

use of experts
Within the civil law tradition, court appointed 

experts are utilised extensively, and while often the 

capacity exists for party appointed experts to tender 

expert evidence, to do so is rare. Within the common 

law tradition, however, the inverse is true – the 

capacity will generally exist for courts to appoint 

their own experts, but this is only occasionally 

done, with party appointed experts being the norm. 

Within civil law jurisdictions, the court appointed 

expert is usually selected by the court itself, without 

relying on submissions by the parties. in contrast 

to procedures within the common law, the expert 

witness in a civil law trial is generally not subject 

to rigorous examination and cross-examination, 

instead the witness is invited to present the evidence 

with minimal interruption, as a complete story. The 

expert’s remuneration is provided by the court, and 

eventually paid by the party who bears the costs of 

the litigation.

This can be contrasted with common practice 

within the common law tradition, by which the expert 

will be remunerated directly by the party by whom 

he or she was appointed. This means that should the 

expert wish to be retained by that party in the future, 
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they are incentivised to do everything within their 

power to satisfy the party’s demands.

The ciArb protocol on the Use of party-Appointed 

Expert Witnesses in international Arbitration provides 

a helpful protocol for minimising inefficiencies 

in the use of party-appointed expert witnesses, 

and attempts to direct the attention of experts to 

their duty of independence by requiring a signed 

declaration of independence. in conjunction with 

the iBA Rules, this protocol goes some way to 

addressing many of the procedural issues that arise 

with respect to the use of party-appointed experts, 

but it can only go so far in addressing the underlying 

tension between the use of party-appointed experts 

as opposed to the use of tribunal-appointed experts. 

Nevertheless, when used appropriately, these 

guidelines can be of significant utility in ensuring that 

party-appointed experts are utilised as efficiently as 

possible.

Conclusion
in order to ensure that international arbitration is 

best placed to harness Asia’s growth, it is necessary 

to ensure that it is capable of responding to the 

practical challenges that inevitably arise when parties 

from different cultures attempt to come together and 

resolve disputes. While this article has focused on 

the impact of legal traditions on arbitral procedure, 

there are innumerable other cultural considerations 

that need to be taken into account. While many of 

these cultural considerations are readily accepted as 

an integral aspect of intercultural business dealings, 

it can be easy for these considerations to fall by the 

wayside by the time a dispute has arisen between 

the parties. courts, parties, counsel and arbitrators 

all need to be aware of the cultural backgrounds of 

all of the players involved in an arbitration, and in 

order for arbitration to be an effective, efficacious 

and just method of dispute resolution, these cultural 

backgrounds need to be taken into account at all 

stages of the dispute resolution process.

The promulgation and acceptance of various 

practices, institutional guidelines and rules that 

attempt to find a compromise between civil and 

common law procedure is a promising sign that the 

international arbitration community is aware of these 

challenges. However, there is still room for much 

progress in ensuring that these compromises provide 

the parties with the most efficient and fair process 

possible.  CD
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CD: To what would you attribute hong 
Kong’s appeal as a venue for arbitration? 
has this changed in recent years? 

Stackpool-moore: Hong kong is a world city 

with a truly unique international status which makes 

it an ideal venue for the conduct of international 

arbitrations. At the heart of Asia, one of the most 

dynamic regions in the world today, Hong kong is a 

financial and commercial powerhouse, benefitting 

from a wealth of experience arising from its long-

established arbitration tradition. Uniquely positioned 

as part of, but completely independent from, china, 

Hong kong is able to offer a neutral and attractive 

forum for arbitration. Steeped in the Rule of Law, 

Hong kong’s judiciary is strong, independent and 

undoubtedly pro-arbitration. Hong kong enjoys an 

unrivalled pool of arbitration expertise – including 

practitioners, experts and institutions – from which 

to draw. Some of the recent changes which have 

helped to make Hong kong even more attractive as 

an arbitral venue relate to its adoption of a modern 

and progressive legislative framework based on the 

UNciTRAL model Law, including amendments which 

allow for the enforcement of decisions, orders or 

awards of emergency arbitrators, the availability of 

newly renovated state-of-the-art hearing facilities at 

the HkiAc and the opportunity, from November 2013, 

to use the very best and most comprehensive set of 

institutional rules available on the market. 

Bateson: Hong kong is uniquely situated as a 

gateway to the vast resources of the pRc, and North 

Asia. it maintains an independent judiciary under the 

Basic Law; and the judiciary is pro arbitration, and 

protects the autonomy of arbitration. it has a unitary 

system of arbitration, based on the UNciTRAL model 

Law. Hong kong has an internationally recognised 

arbitration centre, the HkiAc, with superb facilities, 

recently upgraded. Recently, many international firms 

have built up their arbitration presence in Hong kong 

to try to get a piece of the action.

Yuen: There has always been strong support 

for commercial arbitration in Hong kong from the 

courts, the government and from regional users 

of arbitration. party autonomy is fully respected 

by the courts, and the courts generally recognise 

that where parties have agreed to arbitration, the 

courts should uphold their agreement and provide 

support, on application of the parties, to ensure 

that disputes are effectively resolved by arbitration. 

The Hong kong courts regularly enforce arbitral 

awards – both foreign and domestic – in Hong 

kong, applying strict but fair tests when it comes to 

challenging validity of awards. in the period leading 

up to and immediately after the handover in 1997, 

there were some concerns that Hong kong might 

lose one of its advantages as a neutral forum for 

resolving pRc-related disputes. However, the test of 

time has proven these concerns ill-founded, given 

the pool of arbitrators in Hong kong, the safeguards 
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in the HkiAc’s arbitrator appointment process, as 

well as the court’s supervision. The government 

has also demonstrated strong commitment to the 

development of arbitration in Hong kong. This is 

evidenced by the recent updating of the Arbitration 

ordinance, in addition to other initiatives such as the 

Arrangement on reciprocal enforcement of arbitral 

awards between Hong kong and the mainland, 

as well as the cooperation Arrangement on legal 

services for commercial matters and 

arbitration signed between the Department 

of Justice and the china council for the 

promotion of Trade. As a result, Hong kong 

continues to be the leading international 

arbitration venue in Asia, particularly for 

pRc-related disputes. it is also seen as 

a leading arbitration venue for disputes 

relating to the wider Asian region, with 

many Hong kong-affiliated arbitrators having 

the necessary expertise, diverse cultural 

background and language skills to handle 

such local and regional disputes.

Coleman: i think Hong kong is correctly 

recognised as a jurisdiction with an established 

track record for the conduct of arbitration, both 

domestic and international. The new Hong kong 

Arbitration ordinance provides a clear statutory 

structure, based upon the UNciTRAL model Law. 

Hong kong boasts a broad range of highly qualified 

and experienced arbitrators – as well as a significant 

number of less experienced arbitrators in the 

‘pipeline’ who are building up their experience – and 

the conduct of arbitration is fully supported by local 

and international arbitration institutions, which are 

active in Hong kong. it is also recognised that the 

Hong kong judicial system can and does support 

the arbitral process, with very competent and 

independent judges.

CD: What were the key factors driving 
the revision of hKIaC’s administered 
arbitration Rules? Were particular aspects 
of the 2008 Rules considered weak or in 
need of alignment with other institutional 
rules?

Bateson: my understanding is that the motivation 

behind the revisions to the rules largely derived 

from the centre’s experiences in administering the 

Peter Yuen,
Peter Yuen & Associates

“Hong Kong continues to be the leading 
international arbitration venue in Asia, 
particularly for PRC-related disputes.”
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2008 rules. most of the changes reflect the decisions 

the centre made on a regular basis, but now with 

the benefit of having a standardised, consistent 

approach. These changes include provisions for 

joinder, consolidation, etc. The Emergency Arbitrator 

provisions do reflect the trend to include such rules 

in other institutions, such as SiAc, the icc and the 

Scc. The new provisions on challenges to arbitrators 

also follow recent trends. The Revised Rules have 

taken the trends and put them through the rigors of 

a thorough consultation process to try to create the 

optimal rules.

Coleman: Though just five years old, the use of 

the 2008 Rules over that period enabled recognition 

as to where they might be able to be improved, 

without necessarily changing fundamentally the 

overall approach identified in the Rules. in broad 

terms, the revisions made in the 2013 Rules have 

sought to recognise and incorporate what users 

would regard as evolved best practice, as well as to 

bring more innovative features into play.

Yuen: it is important to put matters into their 

proper perspective here. These revisions came after 

five years’ experience of the use of the original 2008 

HkiAc Rules, public consultation, and extensive 

consultation with practitioners, arbitrators and 

other stakeholders – as well as, of course, review 

by the HkiAc Rules Revision committee. The 2013 

revisions, as far as i see them, continue HkiAc’s ‘light 

touch’ approach, seeking to facilitate institutional 

involvement but only within a framework that 

recognises the importance of party autonomy. many 

of the changes therefore clarify, and to certain 

extent also further reinforce, the procedures already 

provided for under the 2008 Rules. That said, the 2013 

rules also contain several notable aspects which are 

intended to address users’ concerns under the 2008 

rules including: the relative lack of the ability of HkiAc 

and tribunals appointed in accordance with its Rules 

to handle multi-party and multi-contract disputes; 

the relatively narrow circumstances in which parties 

may apply for their dispute to be determined on an 

expedited basis; and the lack of emergency relief 

procedures which would otherwise allow the parties 

to apply for such relief concurrent to or following 

the filing of a Notice of Arbitration, instead of having 

to make such an application before the Hong kong 

court, or indeed before courts with competent 

jurisdiction.

Stackpool-moore: The decision to revise the 

HkiAc Administered Arbitration Rules stemmed 

from the desire to provide users with the most 

comprehensive and efficient set of procedures 

possible for the resolution of their disputes. Feedback 

received during extensive public consultation was 

that the 2008 Rules were working well, but after 

five years’ experience of their use it was time for an 

update and bring them into line with what can only 

be called ‘best practice’ in the field of arbitration 
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today. Nothing in the 2008 Rules was identified as 

‘weak’ – it was simply a case of wanting to clarify 

and make more user-friendly existing provisions 

while also introducing new, progressive measures 

to enhance the efficiency and effectiveness of 

proceedings resolved in accordance with the HkiAc 

Rules.

CD: When do the new rules come into 
effect? Is there anything to be aware of in 
relation to their scope of application?

Yuen: The new rules are set to take effect 

on 1 November 2013. They will apply where any 

agreement to arbitrate provides for their application 

or for the arbitration to be administered by the 

HkiAc. By contractually opting in to the application 

of the HkiAc Rules, the parties agree to be bound by 

them and so in theory should be unlikely to challenge 

the enforceability of certain aspects of the HkiAc 

Rules on grounds of fairness or otherwise.

coleman: provisions regarding the scope of 

application are to be found in Article 1. An example 

is that an agreement to arbitrate in a reference 

administered by the HkiAc – subject to exceptions 

identified – will now be read as applying the 2013 

Rules.

Stackpool-moore: importantly, while the 2013 

Rules will apply to all arbitrations where an arbitration 

agreement refers to those Rules specifically, they will 

also apply in cases where an arbitration agreement 

provides for arbitration ‘administered by HkiAc’ 

or words to similar effect. However, in accordance 

with Article 1.4 of the new Rules, in relation to 

any arbitration agreement entered into prior to 1 

November 2013 certain provisions – relating to the 

availability of emergency relief, the consolidation 

of two or more proceedings and the possibility of 

bringing claims under more than one contract in a 

single proceeding – will not apply unless the parties 

have agreed otherwise.

Bateson: The Rules will apply to all disputes 

falling within Article 1.1 of the Rules where the 

Notice of Arbitration was submitted on or after 1 

November 2013. parties have the ability to opt out of 

the revised rules by designating HkiAc Rules (2008) 

in their arbitration agreements, should they wish. 

parties satisfy Article 1.1 of the Rules by designating 

the HkiAc Rules, or that HkiAc will administer the 

arbitration. The Rules will not apply to arbitrations 

administered under other rules.

CD: Could you provide an overview 
of the key features of the new hKIaC 
administered arbitration Rules?

Coleman: As well as some general improvements, 

the key features of the 2013 Rules include provisions 

to deal with more efficient appointments of 
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arbitrators, and on standard terms including as to 

capped fees; provisions providing for emergency 

interim relief; provisions for an expedited procedure; 

and provisions to deal with complex disputes 

involving multiple parties or multiple contracts.

Bateson: The key revisions to the HkiAc Rules 

include consolidation of proceedings, joinder 

of parties, emergency relief (interim measures, 

emergency proceedings), fees of and challenges to 

arbitrators. in general, the new rules provide 

the HkiAc a more defined and expanded 

role to facilitate arbitrations. HkiAc may now 

make prima facie determinations on issues 

concerning the jurisdiction of the HkiAc or 

issues in relation to the arbitration agreement 

itself. Further, the HkiAc has the power to 

consolidate two or more HkiAc arbitrations. 

The Arbitral Tribunal now has the express 

power to order a party to provide security 

for costs for the arbitration or emergency 

proceedings, and to join additional parties to 

an existing arbitration if the additional party is bound 

by an arbitration agreement.

Stackpool-moore: The new HkiAc Rules adopt 

and develop best practice in international commercial 

arbitration while maintaining HikiAc’s signature 

‘light touch’ approach, maximising party autonomy 

within an efficient administrative framework. 

The key innovative features of the new Rules are 

designed to address the growing complexity of 

today’s disputes cost effectively and efficiently 

and include the following. First, the introduction 

of an Emergency Arbitrator procedure to allow 

parties to apply for urgent interim relief prior to the 

constitution of the Tribunal without having to resort 

to the national courts of the relevant jurisdiction. 

Second, the inclusion of a suite of provisions to deal 

with multi-party, multi-contract situations, including 

an expansion of the existing provision for joinder 

(possible both prior to and following the constitution 

of the Tribunal), the introduction of a power for 

HkiAc to consolidate two or more proceedings in 

appropriate circumstances, and the ability for parties 

to bring claims arising under more than one contract 

in a single proceeding. Third, an expansion of the 

scope of the Expedited procedure to assist parties 

who seek swift determination of their dispute. Finally, 

the implementation of measures to streamline 

Ruth Stackpool-Moore,
HKIAC

“The new HKIAC Rules adopt and 
develop best practice in international 
commercial arbitration while 
maintaining HIKIAC’s signature ‘light 
touch’ approach.”
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the arbitrator appointment process, including 

establishment of a fee cap applicable to arbitrators’ 

hourly rates and the designation of standard terms 

and conditions according to which arbitrators will be 

appointed.

Yuen: in addition to the sections dealing with 

the appointment of an emergency arbitrator, the 

new rules have made significant changes to the 

rules concerning joinder and consolidation. Joinder 

of parties is a useful addition given the increasing 

complexity of international arbitrations. Whereas the 

2008 rules dealt summarily with joinder by giving the 

tribunal the power to join a party where the applicant 

for joinder and the party to be joined both agreed, 

the new rules go further and in theory permit joinder 

even without the consent of all involved. The new 

rules now also have sections explicitly dealing with 

the consolidation of two or more arbitrations. The 

new rules contain three broad changes that push 

them into progressive territory. First, they give the 

HkiAc the power to consolidate after arbitrators 

have already been confirmed or appointed. Second, 

the HkiAc can consolidate even where the parties 

and arbitrators are different between the separate 

proceedings. Third, consolidation does not require the 

consent of all parties.

CD: Could you explain the new rules 
regarding the appointment of emergency 
arbitrators? In what ways will this assist 

the arbitration process for the parties 
involved?

Stackpool-moore: Under the new Rules, a party 

seeking Emergency Relief may apply to HkiAc for 

the Appointment of an Emergency Arbitrator in 

accordance with Article 23.1 and Schedule 4. Such 

application may be made concurrent with the filing 

of a Notice of Arbitration or anytime thereafter prior 

to the constitution of the Tribunal. Following the 

application, an Emergency Arbitrator will normally be 

appointed within two days and the decision, order or 

award of the Emergency Arbitrator rendered within 

15 days of the Emergency Arbitrator’s receipt of the 

file – deadlines calculated to reflect the urgent nature 

of the emergency relief proceedings. Any Emergency 

Relief granted has the same effect as an interim 

measure and is binding on the parties when rendered 

and will be enforceable in Hong kong in accordance 

with recent amendments to the Arbitration ordinance 

which make emergency relief enforceable in Hong 

kong in broadly the same way as orders or directions 

of the Tribunal. Emergency Relief may, however, be 

subsequently modified, suspended or terminated 

by the Emergency Arbitrator or the Tribunal (once 

constituted) upon a reasoned request by one of the 

parties. The availability of or a party’s recourse to 

the Emergency Relief provisions does not preclude 

parties from seeking urgent relief from competent 

courts. parties increasingly want institutions to 

be able to deal efficiently and effectively with 
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applications for interim and conservatory relief even 

before a tribunal is appointed, effectively requiring 

a one stop shop for the resolution of their disputes. 

The inclusion of the Emergency Relief procedure in 

the new Rules provides for this. Further advantages 

of the availability of Emergency Arbitration include 

the possibility of maintaining the confidentiality of the 

dispute and potentially allowing the parties to narrow 

and more clearly define the main issues in dispute 

or even conclude the case at an early stage of the 

proceedings allowing subsequent savings of time and 

costs.

Yuen: The application for an emergency arbitrator 

is made to the HkiAc, together with a deposit, 

concurrently with, or shortly following, the filing of 

the Notice of Arbitration. once the HkiAc decides to 

accept the application, it will endeavour to appoint 

an arbitrator within two days of receipt of the 

application and will provide other parties with copies 

of the application. The appointment of the emergency 

arbitrator can be challenged, but on a much 

abbreviated timeline and the arbitrator can rule on 

all objections as to his or her jurisdiction. All parties 

will be given a reasonable opportunity to be heard 

before the application is decided. it is intended that 

any decision, order or award on the application shall 

be made within 15 days of the HkiAc transmitting 

the file to the emergency arbitrator. The arbitrator will 

be paid an hourly fee in accordance with Schedule 

2 of the HkiAc Rules. The new measures are not 

intended to prevent a party from seeking urgent relief 

from a court of competent jurisdiction. it remains to 

be seen how often this new measure will be used 

in Hong kong, although with the growing number of 

institutions offering such measures, it is expected 

that the measures will become more commonly used 

as parties and courts become more accustomed to 

their use.

Coleman: The 2013 Rules recognise the 

importance of parties to be able to seek and, 

where appropriate, obtain interim measures even 

in advance of the formal appointment of a tribunal. 

Therefore, the 2013 Rules enable parties to seek 

emergency relief at the same time as or immediately 

following the commencement of the arbitration 

reference by the Notice of Arbitration. This is done 

by reference to specific procedures set out in a 

schedule to the Rules. Short deadlines will enable an 

emergency arbitrator to be appointed to make quick 

decisions on applications for emergency relief.

Bateson: previously, if an issue requiring 

conservatory or interim measures arose before the 

constitution of a tribunal, parties were limited in 

options, having to either wait for the constitution of 

a tribunal or go to local courts, which went against 

the dispute resolution clause. Now, if an issue arises, 

a party may apply for an emergency arbitrator at the 

same time, or following the submission of the Notice 

of Arbitration. The party may submit any documents 
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it deems helpful to support its request for emergency 

proceedings. The HkiAc then attempts to appoint 

an arbitrator within two days. Any challenges to the 

arbitrator must be made within three days, with a 

decision by the HkiAc also made in three days. The 

HkiAc Rules help alleviate this issue. once the file 

has been transmitted to the emergency arbitrator, 

she has 15 days to make a decision, order or award, 

but this can be extended by agreement. This 

process within the timeframe set out should 

help alleviate difficulties when emergency 

measures are required, as to enforceability 

of decisions of an emergency arbitrator. Any 

order or award of an emergency arbitrator 

is treated as an arbitration award under 

the new Arbitration ordinance. This, similar 

to Singapore, cures a defect in emergency 

arbitrator procedures. An emergency 

arbitrator cannot later act as arbitrator 

without consent of the parties.

CD: Costs can often be a barrier to the 
arbitration process. how have the recent 
revisions tackled administrative and 
arbitrators’ fees?

Bateson: The revisions have put in two schedules, 

one fixing the arbitrators’ costs per hour at an 

agreed rate, with a cap of Hk$6500 (around £540 

per hour), and the other providing a fee scale based 

on the amount in dispute. The default option is 

agreed fee rates. The cap on hourly rates was based 

on consensus from a number of arbitrators within 

the market as an acceptable fee. The registration 

fee is now based on the rate posted on the HkiAc 

website – Hk$8000. The administrative fees are set 

based on a sliding scale, adjusting slightly at certain 

points within each range. The administration fee 

is higher than set out in 2008. compared to other 

institutions such as SiAc (disputes up to S$50,000 

begin at S$3250), icc (disputes up to US$50,000 

begin at US$3000), however, HkiAc’s administrative 

fees are still low: disputes up to Hk$400,000 begin at 

Hk$14,800.

Yuen: Under the new HkiAc Rules, the parties are 

still given the option of compensating the tribunal 

on either a fixed sum or hourly basis. However, 

where the parties select an hourly rate there is a 

cap on the amount the arbitrator may charge, which 

David Bateson,
King & Wood Mallesons

“Once the file has been transmitted to the 
emergency arbitrator, she has 15 days to 
make a decision, order or award, but this 
can be extended by agreement.”
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cannot exceed $6500 per hour unless all parties 

expressly agree to a higher amount. The hourly 

compensation method is the default where the 

parties cannot agree on a method (Article 10.1) and 

also applies in the case of an emergency arbitrator. 

The 2013 HkiAc Rules also institute standard terms 

of appointment – subject to variation through party 

agreement or by HkiAc – which must be agreed 

by all arbitrators appointed in accordance with the 

2013 HkiAc Rules. The uniformity created by these 

two features should facilitate negotiations between 

parties and arbitrators, leading to a quicker start to 

the substantive proceedings. 

Coleman: on the administrative side, the revisions 

seek to provide a potentially quicker appointment 

of arbitrator, and a possible expedited arbitral 

procedure leading to an award within six months 

of the establishment of the tribunal. There is also 

the introduction of standard terms of appointment 

for arbitrators – which may be varied by agreement 

between parties, or by the HkiAc – to which all 

arbitrators appointed in accordance with the 2013 

Rules must agree. in addition, there can be agreed 

an hourly rate scheme with a fee cap on the 

arbitrator’s rate. These features should permit parties 

to agree and implement the swift and cost-sensitive 

appointment of tribunals.

Stackpool-moore: one of the key considerations 

during the revision process was not only to maintain, 

but also to maximise, the efficient administrative 

framework provided by the HkiAc Rules. There are 

many tools available to parties to HkiAc administered 

arbitration to minimise the time and expense 

involved in the resolution of their dispute. First, to 

avoid unnecessary delay, the Rules require arbitrators 

to make a declaration regarding their availability, as 

well as their impartiality and independence prior 

to their acceptance of an HkiAc appointment, 

while also mandating the early establishment of a 

provisional timetable which can be monitored by 

HkiAc to ensure timely progress of the case. Second, 

HkiAc offers the parties a unique ability to foresee 

and control the costs of their proceedings by offering 

them a choice – exercisable once the specifics of 

the dispute are known – as to the determination 

of the Tribunal’s fees. payment on the basis of an 

hourly rate or in accordance with the fee schedule 

calculated on the basis of the amount in dispute 

may be selected to maximise cost efficiency. Third, 

as discussed above, parties may where appropriate 

apply for Emergency Relief which could operate to 

narrow the issues in dispute or, depending on the 

outcome, result in an early discontinuance of the 

proceedings. Fourth, the Expedited procedure is 

available for parties wishing to resolve their dispute 

quickly and provides a powerful tool, particularly 

for claimants wishing to overcome delay caused by 

recalcitrant respondents. Finally, the provisions in the 

new Rules dealing with the administration of complex 

arbitrations seek to allow parties means to avoid 
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the often significant expense and delay involved in 

running multiple but related cases.

CD: The new hKIaC administered 
arbitration Rules contain provisions to 
assist with the administration of complex 
disputes. What are the features of those 
provisions and what value do they have 
for parties choosing to adopt the new 
rules?

Yuen: in recognition of the growing complexity of 

commercial disputes, the 2013 HkiAc Rules maximise 

the ability of the HkiAc and tribunals, appointed 

in accordance with its Rules, to handle multi-party 

and multi-contract disputes. The 2013 HkiAc Rules 

enhance the joinder provision by expanding the 

tribunal’s ability to join parties and allowing additional 

parties to submit requests to join an arbitration. 

Whereas the previous HkiAc rules dealt summarily 

with joinder by giving the tribunal the power to join 

a party where the applicant for joinder and the party 

to be joined both agreed – former Article 14.6, which 

is based on Article 22.1(h) of the Rules of the London 

court of international Arbitration, ‘LciA Rules’ – the 

new HkiAc Rules go further and in theory permit 

joinder even without the consent of the other parties 

involved. HkiAc itself also gains prima facie power 

to join an additional party if a request for joinder 

is submitted prior to the tribunal’s constitution. 

Further, in the event that joinder is ordered before 

the tribunal is confirmed, all parties will be deemed 

to have waived their right to designate an arbitrator 

by virtue of Article 27.11. in that case, the HkiAc may 

revoke the appointment of any arbitrators already 

designated or confirmed and may itself appoint the 

tribunal. in response to those concerned by the 

breadth of these new powers, whilst theoretically 

there is the potential for unfairness in the application 

of the joinder rule, the HkiAc or an arbitration 

tribunal in practice will be very unlikely to stray far 

from considerations of party autonomy, contractual 

privity and fairness. Hong kong has an experienced 

pool of arbitrators and arbitration practitioners. The 

chance of an unfair result being reached appears to 

be extremely low, but the flexibility of the new rule 

appears beneficial. it is expected that the HkiAc and 

arbitration tribunals will continue to exercise restraint 

despite the expansion of powers under the new 

HkiAc Rules. The 2013 HkiAc Rules will also allow 

HkiAc to consolidate two or more arbitrations at a 

party’s request. The new consolidation provisions 

are more controversial than the joinder sections, 

although it is submitted they again provide for 

a degree of flexibility that is advantageous and 

unlikely to be abused. The new Rules contain three 

broad changes that push them into progressive 

territory. First, they give the HkiAc the power to 

consolidate after arbitrators have already been 

confirmed or appointed. Second, the HkiAc can 

consolidate even where the parties and arbitrators 

are different between the separate proceedings. 
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Third, consolidation does not require the consent of 

all parties.

Bateson: The new rules allow the HkiAc to 

consolidate similar proceedings, and the Tribunal 

to join parties to the arbitration. Both heightened 

capacities will help streamline complex disputes. The 

Rules eliminate needless applications to the courts 

or Tribunals by allowing such determinations to be 

made beforehand and on prima facie bases. HkiAc 

may also consolidate a claim deriving from 

multiple contracts. consolidation may occur 

on request of a party, with consultation 

of any appointed arbitrators, either with 

party agreement, or if the arbitrations 

arise under the same agreement, or out 

of the same question of law or fact with 

relief sought out of the same transaction. 

The arbitration that commenced later in 

time will be consolidated into the earlier 

in time proceedings. The Tribunal may 

join parties if both have acceded to valid 

arbitration agreements. A party may also request 

joinder of another party, or a third party may request 

to be joined to proceedings. in either case, the 

other parties will have 15 days in which to respond. 

Depending on whether the Tribunal has already been 

constituted, joinder may affect the parties’ choice of 

arbitrators.

Coleman: A potential weakness in arbitration 

may be an inability to join in one dispute resolution 

process all relevant parties under a contract or 

series of contracts. one key feature of the 2013 

Rules is to permit a tribunal to join parties to an 

arbitration reference, and to allow additional parties 

to request to join in the arbitration. Another is to 

permit one reference to deal with disputes arising 

under multiple contracts. Where an additional party is 

joined to the arbitration before the date on which the 

arbitral tribunal is confirmed, or where two or more 

arbitrations are consolidated, the HkiAc is given the 

power to revoke the appointment of any arbitrators 

already designated or confirmed by the parties 

and to appoint the arbitrators. parties to complex 

commercial agreements will no doubt see the 

potential value in a dispute resolution process which 

permits and promotes an efficient resolution of all 

the disputes as might arise amongst all the parties.

Russell Coleman,
Temple Chambers

“One key feature of the 2013 Rules is 
to permit a tribunal to join parties to 
an arbitration reference, and to allow 
additional parties to request to join in the 
arbitration.”
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Stackpool-moore: The suite of provisions 

included in the new Rules to deal with complex 

arbitrations relate to the ability to join additional 

parties, consolidate two or more proceedings 

and bring claims under multiple contracts in a 

single proceedings. Under the 2008 Rules, joinder 

of a third party to an arbitration could only be 

ordered by the Tribunal where there was written 

consent by the third party subject of the request 

for joinder. Under the new Rules the power of the 

Tribunal will be enhanced, extending the power 

to join to cover any additional party bound by a 

valid arbitration agreement under the Rules giving 

rise to the arbitration. Further, as well as requests 

by existing parties, a request for joinder will also 

be able to be made by an additional party. in the 

interests of efficiency, should a request for joinder 

be submitted before the Tribunal is constituted, 

HkiAc will have prima facie power to join such 

party, with any objection to jurisdiction being heard 

and decided by the Tribunal once constituted. 

Significantly, the new Rules also confer a new power 

on HkiAc to consolidate two or more arbitrations 

upon the request of a party. The power of HkiAc to 

consolidate proceedings is discretionary and will only 

be exercised where the parties agree; or all claims 

arise under same arbitration agreement; or, where 

the claims arise under more than one arbitration 

agreement, those agreements are ‘compatible’, 

the claims relate to a common question of law or 

fact and the rights at issue arise out of the same 

transaction or series of transactions. The new 

Rules also provide for claims arising out of or in 

connection with more than one contract to be made 

in a single arbitration if all parties are bound by each 

arbitration agreement; a common question of law 

or fact arises out of the same transaction or series 

of transactions and the arbitration agreements are 

‘compatible’. The introduction of these provisions 

stems from the fact that international commercial 

relationships increasingly involve multiple parties 

and multiple contracts. HkiAc wishes to ensure that 

it, and Tribunals appointed under the Rules, have 

the ability to deal as flexibly as possible with such 

complex disputes thereby allowing parties to avoid 

unnecessary expense and delay.

CD: hong Kong is already recognised as 
a first-class centre for dispute resolution. 
Do you expect its popularity as a venue 
and/or seat of arbitration to increase as a 
result of the recent revisions?

Coleman: i am not sure that the recent revisions 

to the Rules will of themselves increase the 

popularity of Hong kong as either a venue or seat 

of arbitration. But i am sure that the revisions will 

help to identify and maintain Hong kong as a first-

class centre for dispute resolution. in particular, i 

would expect the 2013 Rules to maintain the recent 

increase in arbitration references which are fully 

administered by the HkiAc.
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Yuen: it is expected that the changes to the 

HkiAc Rules will ultimately prove beneficial to both 

practitioners and arbitrators because of the increase 

in flexibility of certain measures and greater clarity 

in how the powers of the HkiAc and tribunals will 

be exercised. Although the expanded joinder and 

consolidation sections will continue to be debated 

in the arbitration community, in practice the HkiAc 

and an arbitration tribunal will be unlikely to use the 

expanded powers much differently than they have in 

the past. The changes are necessary to bring Hong 

kong in line with, and may even put it ahead of, best 

practices for arbitrations and parties should feel 

comfortable submitting disputes to Hong kong under 

the auspices of the HkiAc in cases where the rules 

are suitable for their purposes.
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Stackpool-moore: Hong kong is one of Asia’s 

oldest and most prestigious arbitral venues. The 

introduction of the 2013 Rules is the most recent 

in a series of exciting developments in the field 

of arbitration which will undoubtedly cement its 

position at the apex of dispute resolution both in 

Asia and globally. coupled with the implementation 

of the highly anticipated Arbitration ordinance in 

2011, and recent amendments in 2013 to provide 

for the enforceability of emergency Relief, and the 

unveiling of HkiAc’s new and expanded state-of-

the-art hearing facilities in 2012, the introduction 

of the new Rules strengthens HkiAc’s ability to 

provide parties and professionals with a world-class 

service, reflecting the very best of modern practice in 

international commercial arbitration. in 2012 HkiAc 

enjoyed a 40 percent increase in the number of 

cases fully administered in accordance with its Rules 

compared to 2011 figures. With the introduction of 

the new Rules there is no doubt that these numbers 

will continue to surge as HkiAc goes from strength to 

strength in meeting the changing needs of arbitration 

users and ensures the efficiency and effectiveness of 

the arbitral process.

Bateson: The new rules demonstrate that HkiAc 

and the Hong kong arbitration community are 

forward-thinking and innovative. This is necessary to 

combat the rise of the Singapore and kuala Lumpur 

centres which enjoy extensive government funding. 

The revision process to update the rules included 

multiple sessions with some of the world’s leading 

arbitration practitioners, who gave input based on 

years of experience with HkiAc and many other 

institutions. The Rules committee set out to revise 

the rules such that the HkiAc Rules (2013) provide 

a comprehensive overview of ‘best practices’ from 

all over the world. The Rules include a number of 

innovations that will be very popular for parties. 

The result is a user-friendly regime. Some parallel 

factors will contribute to the increased popularity 

of Hong kong as an arbitration venue. The revisions 

coincide with the ciETAc schism, making ciETAc less 

attractive as HkiAc becomes even more attractive. 

And, as the revision to the Rules demonstrates, 

the arbitration market in Asia continues to become 

more and more sophisticated, and will continue 

to experience strong growth as a suitable dispute 

resolution procedure for cross-border disputes.  CD
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chALLEnGEs OF 
ARBiTRATiOn in inDiA
BY ZuLfIQuaR mEmON, ShERBIR PaNaG aND aKaSh KaRmaKaR
 > mZm LEGAL

Although india is not considered a 

pathologically litigious market, the increase 

in foreign investment has warranted closer 

scrutiny of dispute resolution mechanisms to avoid 

protracted litigation for foreign investors. Recently, 

there has been a distinct paradigm shift where both 

foreign and domestic parties have begun favouring 

arbitration or alternate dispute resolution techniques 

over litigation, which has in the past been the 

favoured mode of dispute resolution in india.

Until recently, despite india’s enormous backlog 

of cases – which is a potent deterrent for potential 

litigants from filing claims – litigation was the 

primary recourse for most. Although the process of 

enforcement of a contract or even of a judgement 

takes far too long for commercial viability of low 

value litigation, the number of litigations in india 

dwarfs the number of arbitral settlements. This is 

largely due to the fact that parties almost invariably 

appeal against arbitration awards, resulting in long 

drawn-out disputes that can last up to 10 years. 

Thus, duplicative litigation becomes inevitable due 

to challenges to jurisdiction enforcement rendering 

the dispute settlement mechanism commercially 
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unviable. in india, although there is a distinct shift 

toward favouring arbitration as the preferred 

mechanism for dispute settlement, arbitration has 

been largely ineffective compared to the legislative 

intent. india’s principal ADR legislation – the 

Arbitration and conciliation Act, 1996 – contains 

certain ambiguities which have been exploited by 

losing parties when challenging awards, which has 

led to a lack of finality of awards. permitting an 

arbitral tribunal to use mediation, conciliation or 

other procedures during the arbitral proceedings to 

encourage settlement of disputes may prove to be 

more effective but is rarely exercised in the indian 

context.

The challenges of enforcement of 
contracts 

This issue of enforceability in india was 

underscored in 2011 by a report jointly authored 

by the World Bank and the international Finance 

corporation entitled ‘Doing Business 2011: making 

a Difference for Entrepreneurs’. in the 2012 report, 

under the heading ‘Enforcing contracts’ india ranked 

184th out of a total of 185 countries, with Timor-Leste 

as the 185th country. The Doing Business report 

noted that: there are 46 procedures to be undertaken 

to enforce a contract in india; the time taken to 

enforce a contract is 1420 days; trial and judgment 

can take 1095 days; enforcement of a judgment can 

take 305 days; and the cost of enforcement of a 

contract is an exorbitant 39.6 percent.

Legislative framework and legislative 
developments

Arbitration in india is similar to the international 

standard of conducting arbitration proceedings in 

a manner that is quasi-independent of the court 

system. The Arbitration and conciliation Act of 1996 

(‘1996 Act’) is the principal legislation governing 

domestic arbitration, international commercial 

arbitration and the enforcement of foreign arbitral 

awards in india.

The 1996 Act was based on the 1985 UNciTRAL 

model Law on international commercial Arbitration 

and the UNciTRAL Arbitration Rules 1976. Although 

the underlying legislative intent and principle behind 

the 1996 Act was to “minimise the supervisory 

role of the courts in the arbitral process”, the 

Supreme court of india has over the years adopted 

a very aggressive nationalistic stand in deciding 

international arbitration disputes. public policy has 

always taken precedence in the judicial decisions 

of indian courts. This has resulted in greater judicial 

involvement in arbitration and judicial reluctance 

to enforce an award that may conflict with india’s 

‘public policy’ – a phrase that remains contested. For 

an award to be challenged under Section 48(2) of the 

1996 Act, the enforcement must be contrary to the 

interests of india, a fundamental policy of indian law, 

or justice or morality, or the making of award was 

induced or affected by fraud or corruption. Enforcing 

a foreign arbitral award in india can be a prolonged 

process despite india being a signatory to the New 

chALLEnGEs OF ARBiTRATiOn in inDiA

http://www.corporatedisputesmagazine.com


64	 CORPORATE DISPUTES		Oct–Dec 2013 www.corporatedisputesmagazine.com

PERSPECTIVES

York convention on Recognition of Foreign Arbitral 

Awards, 1958.

in April 2010, the ministry of Law and Justice, with 

the intention of reinforcing the ‘minimum judicial 

intervention’ standard, had proposed an amendment 

to correct the error made and followed since the 

decision in Bhatia International. The proposed 

amendment to Section 2(2) of the 1996 Act seeks 

to insert the word “only” with a view to explicitly 

limiting the operation of part i of the Act to domestic 

arbitration.

in 2010, the Law ministry proposed including a 

clause in the 1996 Act which would provide for a 

deemed arbitration clause unless expressly excluded 

by the parties in writing. The said clause would read 

as follows: “Unless parties expressly and in writing 

agree otherwise, every commercial contract with a 

consideration of specified value (Rs. 50 million and 

above) shall be deemed to have in writing specified 

arbitration agreement.” (Ministry of Law and Justice, 

Government India, Proposed Amendments to the 

Arbitration Conciliation Act, I996, Consultation Paper, 

14-15, (2010).)

Since the purpose of arbitration has been to 

provide an alternate method of dispute settlement, 

rather than the primary methodology of dispute 

settlement, the above proposal would be contrary 

to the legislative intent of the 1996 Act. This would 

also derogate from the principle of party autonomy 

by making arbitration the default mechanism of 

settlement. in india, the courts cannot force parties to 

arbitrate their disputes.

Judicial precedents
A series of judgements of the Supreme court of 

india led to a belief that india is ostensibly not an 

arbitration friendly jurisdiction.

The Supreme court had set an operating precedent 

laid down in Bhatia International v. Bulk Trading 

S.A [(2002) 4 SCC 105] which had controversially 

extended the application of part i of the 1996 Act 

to arbitrations with a seat outside india, unless the 

parties expressly or impliedly agreed otherwise.

Following this judgment, Centro Trade Metals and 

Minerals Inc v Hindustan Copper Ltd [(2006) 11 SCC 

245, 283] had vindicated the pro-enforcement stance 

of the New York convention 1958 by holding that 

an award from international commercial arbitration 

conducted in any country party to this convention, 

would be a ‘foreign award’ irrespective of the proper 

law of contract, whereas Venture Global Engineering 

v. Satyam Computer Services Ltd. [(2008) 4 SCC 190] 

had frustrated the objective of this convention by 

ruling that indian courts can set aside foreign awards 

on the same grounds as apply to domestic awards.

post Bhatia International and Venture Global, 

parties were more hesitant in dealing with india, 

and insisted on terms in agreements to compensate 

for the high risk of protracted litigation or dispute 

resolution. consequently, this premium for dispute 

resolution has made a plethora of transactions 
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commercially unviable and the Supreme court 

decisions act as disincentives to long-term 

investment in india.

in 2012 the Supreme court, when deciding Bharat 

Aluminium Co. v. Kaiser Aluminium Technical 

Services Inc. [(2012) 9 SCC 552], overruled Bhatia 

International and cemented the principle that part i of 

the Arbitration and conciliation Act, 1996 would not 

apply to arbitrations where the seat of arbitration is 

outside india.

The Kaiser Aluminium judgement has given 

impetus to international commercial arbitration and 

has made it viable for indian companies litigating 

against a joint venture partner, an international 

contractor or financial investors. Although an 

international commercial arbitration outside india 

offers absolute party autonomy, the costs may often 

make this option commercially unviable and the 

process is not necessarily very expeditious. There is 

apprehension that a foreign party may not be able 

to obtain any enforceable interim protection during 

the pendency of the arbitration under Section 9 of 

the 1996 Act, which deals with interim measures of 

relief and is contained in part i of the 1996 Act which 

is applicable only to domestic arbitrations between 

indian parties, conducted within india.

The way forward
issues with the enforcement of arbitral awards in 

india may be addressed to a large extent if indian 
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institutional arbitration centres develop appropriate 

rules to run the arbitral process and are granted 

greater autonomy. challenges such as delays may 

be resolved by parties providing realistic timelines 

within which the dispute should be disposed off, and 

contractually predetermining the ramifications of any 

failure to complete the proceedings within the time 

specified. An international commercial arbitration 

between a domestic and a foreign party outside india 

offers absolute party autonomy. pre-determining 

the lex arbitri, curial law and venue of arbitration, 

or referring any disputes to an international arbitral 

institution such as the LciA, SiAc, icc, or icSiD, 

could prove to be beneficial to parties who wish 

to avoid arbitrating in india. one option to avoid 

extended litigations or protracted legal battles over 

the challenge of awards is to adopt the UNciTRAL 

model Law as the curial law since it has very limited 

grounds for challenging an award. For domestic 

parties, a domestic institutional arbitration under 

the Singapore international Arbitration centre, 

india or the international centre for Alternative 

Dispute Resolution offers potentially quicker dispute 

resolution timelines. Domestic parties can also seek 

to utilise the interim measures of relief, arbitration 

under Section 9 of the 1996 Act to their advantage 

during the pendency of the arbitral proceedings.

in india, the key issue that has hampered 

arbitration is the continued failure of the judiciary to 

resist the temptation to intervene. in a legal system 

that is plagued by delays, a pro-arbitration stance 

would reduce the pressure of the courts. The indian 

legislature and judiciary have an impending decision 

to make, which is to either respect party autonomy 

and finality of arbitral awards or continue to allow 

unfettered judicial intervention. The outcome of 

this decision will determine the course of dispute 

resolution in india in the future.  CD
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An ALiGnmEnT OF ThE 
sTARs FOR inTERnATiOnAL 
ARBiTRATiOn in nEW yORK
BY VICTORIa a. KummER
 > ARBiTRAToR AND mEDiAToR

A convergence of three distinct developments 

has led to a recent ‘perfect storm’ positioning 

New York as an optimal situs for international 

commercial arbitrations: (i) the worldwide economic 

downturn; (ii) the growing chorus of US courts 

mandating deference to arbitral decisions and 

respect for arbitration clauses (a refrain sounded 

most recently by the US Supreme court in Oxford 

Health Plans LLC v. Sutter, 569 U.S. ___, slip op. No. 

12-135 (June 10, 2013)); and (iii) the opening of the 

New York international Arbitration center (NYiAc). 

The synchronicity of these developments – the 

decision in Oxford coinciding with the opening 

of the NYiAc, both on the heels of the 2008 

economic collapse – has reshaped the landscape 

of international arbitration in the United States, 

elevating New York as a forum uniquely suited for the 

resolution of international commercial disputes with 

the certainty, finality and speed that parties crave.

The economy overburdens the courts
Notwithstanding the signs of recovery that have 

started to emerge, the effects of the economic crisis 

continue to be felt as courts face budget constraints 

(resulting in furloughed staff and backlogged dockets) 

and businesses see meagre margins with which to 

negotiate and resolve disputes short of litigation. The 

result is a circumstance that plagues commercial 

disputants at an accelerated pace: an alarming 

increase in the number of disputes that parties 
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have no choice but to litigate, as matters they might 

have compromised five years ago are now an ‘all 

in’ proposition for businesses that cannot afford to 

settle. At the same time, the already overwhelmed 

courts have fewer and fewer resources to handle 

their burgeoning caseloads, so parties face the 

prospect of waiting years longer for a court decision 

– protracted time that will be filled with legal fees. it 

is no wonder that parties are increasingly turning to 

arbitration for a swift and efficient resolution of their 

disputes.

With arbitration the logical 

choice for resolving international 

commercial disputes, the question 

arises: yes, but where? parties to 

an arbitration need to know that 

the arbitral proceedings are not 

merely a precursor to drawn-out 

court litigation; before agreeing to 

arbitrate, they must be assured that 

the proceedings not only will be 

swift and efficient, but also that the 

decisions of the arbitrators will not 

be open to second-guessing by a court on a motion 

to vacate. The United States Supreme court has 

provided that assurance, making plain that the US 

is a situs particularly encouraging of arbitration and 

deferential to the sanctity of arbitral awards, most 

particularly in Hall Street Assocs. LLC v. Mattel, Inc., 

552 U.S. 576 (2008), where the court went so far as to 

decree that the parties themselves may not expand 

the scope of judicial review of their arbitration award. 

By now, few courts in the US even recognise the 

outdated ‘manifest disregard of law’ doctrine by 

which arbitration awards were formerly vulnerable 

to judicial merits review, and those few that still 

maintain a vestige of the doctrine do so as a severely 

limited ‘gloss’ on the exclusive grounds for vacatur 

under the Federal Arbitration Act (FAA, 9 U.S.c. §1 

et seq.). See, e.g., T. Co. Metals LLC v. Dempsey Pipe 

and Supply, Inc., 592 F.3d 329, 399 (2d cir. 2010). in 

New York, as shown in a recent study by the New 

York city Bar Association, no international arbitration 

award has ever been vacated in the Second circuit 

on grounds of ‘manifest disregard’. Report of the 

international commercial Disputes committee of 

the New York city Bar Association, “The manifest 

Disregard Doctrine and international Arbitration in 

New York,” August 2012.

“The United States Supreme Court has 
provided that assurance, making plain that 
the US is a situs particularly encouraging of 
arbitration and deferential to the sanctity of 
arbitral awards.”
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The US Supreme court’s recent decision in Oxford 

Health Plans further cements the extreme deference 

that courts are required to give arbitral decisions. 

There, the court addressed an arbitrator’s conclusion 

that the parties’ arbitration clause allowed for class 

arbitration. in keeping with its longstanding view that 

“[u]nder the FAA, courts may vacate an arbitrator’s 

decision ‘only in very unusual circumstances’”, 

Oxford, slip op. at 4 (quoting First options of chicago, 

inc. v. kaplan, 514 U.S. 938, 942 (1995)), the court 

held that vacatur was not available under §10(a)

(4) of the FAA, because the arbitrator had not 

exceeded his powers – the parties had bargained 

for a process by which the arbitrator would construe 

the agreement and he had do so. Id. at 4. By this 

decision, the court underscored the United States’ 

embrace of arbitration and sounded the death-knell 

for dissatisfied parties who seek to re-litigate their 

arbitration claims in court.

Notably, although Oxford involved a domestic US 

dispute between a physician and a health insurer, the 

court’s decision necessarily extends to all arbitral 

proceedings under the FAA. What this means for 

international arbitrations seated in the US is clear: 

parties that select a US venue will have their access 

to courts severely circumscribed under the FAA, 

and are thereby assured that the proceedings will 

comport with their contract (including any agreed 

procedures limiting discovery and motion practice). 

Thus, the US takes centre stage as a prime venue 

for international arbitration, providing parties with 

a forum where their arbitration agreements are 

respected and their awards are virtually unassailable.

The final star to align was the opening of the 

New York international Arbitration center in July 

2013, mere weeks after the US Supreme court’s 

Oxford decision reconfirmed the sanctity of 

arbitral decisions. New York city has been a hub 

of international commerce and finance since its 

founding, and is home to many of the world’s most 

sophisticated and experienced practitioners and 

arbitrators. With the opening of NYiAc, New York joins 

the ranks of London, paris, Singapore and Hong kong 

as host to a facility dedicated solely to international 

arbitrations, equipped with large and small hearing 

rooms outfitted with the latest technology, and 

available to all, regardless of affiliation (NYiAc is 

unaffiliated with any specific arbitration organisation). 

As such, NYiAc offers an unparalleled opportunity 

for parties to an international dispute: a high-tech 

venue for hearings in a jurisdiction that promotes 

arbitration, protects the proceedings, and respects 

the decisions of arbitrators.  CD

Victoria a. Kummer

Arbitrator and mediator

T: +1 (917) 741 2340

E: vkummer@me.com
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OF cARTs AnD hORsEs: 
is ThERE ROOm FOR 
ATTAchmEnT OR 
EnFORcEmEnT AhEAD OF 
REcOGniTiOn OF ARBiTRAL 
AWARDs in mEXicO?
BY RafaEL LLaNO aND ENRIQuE ESPEJEL
 > WHiTE & cASE LLp

Securing assets to cover anticipated or actual 

monetary arbitral awards is a key concern 

for arbitration users. many jurisdictions treat 

the matter as an issue of provisional remedies. 

For example, in New York State, cpLR § 7502(c) 

allows for the attachment of assets in connection 

with a pending award, even if the arbitration is yet 

to be commenced, but only if the award to which 

the applicant may be entitled “may be rendered 

ineffectual without such provisional relief”. Similar 

standards typically apply even after an award is 

issued. Actual enforcement, including attachment 

of assets without needing to meet the standards 

for provisional remedies, is frequently available only 

after a court confirms or recognises the award, i.e., 

reduces the award to a final judgment.

in countries that follow the UNciTRAL model Law 

on international commercial Arbitration, including 

mexico, this phased approach is associated with 

the requirement for “recognition” of arbitral awards 
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as separate from ‘enforcement’. As provided in 

Article 35(1) of the model Law, and Article 1461 

of the mexican commerce code, “[a]n arbitral 

award … shall be recognized as binding and, upon 

application in writing to the competent court, shall 

be enforced…” (emphasis added). in other words, 

no recognition (or pending recognition) frequently 

means no enforcement – the enforcement cart 

cannot go ahead of the confirmation horse.

in mexico, as in many other countries, 

this situation can create an uncertainty 

of enforcement. The concern is all 

the more acute given that recognition 

proceedings in this country can take 

anywhere between a few months and 

several years. Will the petitioner be 

able to sustain the requirements for 

provisional relief during the pendency 

of the recognition action? if not, will 

there be assets available at the end 

of the proceedings? While there are 

remedies available under mexican law in the event 

of dispersion of assets, including civil and criminal 

actions, the need to resort to such remedies is likely 

to be considered a last resort (and possibly a near-

worst case scenario) by most litigants.

Yet, a little-used provision in the mexican 

commerce code appears to provide a practical 

solution, by allowing direct attachment of assets 

(but not final enforcement) on the basis of an 

arbitral award. Specifically, Article 1391 sets out 

the categories of documents upon which an 

enforcement action is available, including things 

such as judgments, invoices, receivables, notarised 

documents, etc. Under Article 1391(i), enforcement 

can be requested on the basis of either a “final 

judgment” or an “arbitral [award] that is not 

subject to appeal”. Article 1392 goes on to provide 

that, once a petition for enforcement is filed, the 

court will issue an order of payment which, if not 

immediately satisfied, will entitle the petitioner 

to attach assets sufficient to cover the debt, plus 

costs. Following attachment, the defendant may 

raise a set of enumerated defences and objections 

notwithstanding which the attachment will hold at 

least up to the judgment on the enforcement petition. 

Under Articles 1408 and 1476, the court may decide 

in its judgment whether to recognise the arbitral 

award, uphold the action and order the sale of the 

“While there are remedies available under 
Mexican law in the event of dispersion of 
assets, including civil and criminal actions, 
the need to resort to such remedies is likely 
to be considered a last resort (and possibly a 
near-worst case scenario) by most litigants.”
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attached assets, or deny recognition, dismiss the 

action, and lift the attachment.

Article 1391(i) left several questions open. First, 

what is an award that “is not subject to appeal”? 

is it a final award? is it a recognised award? The 

commerce code, which regulates arbitration, never 

provided for a right to ‘appeal’ an arbitral award, 

but rather only an annulment recourse. perhaps 

the provision referred to a party-stipulated right of 

appeal. in any event, on its face, any award arguably 

was an award that was not subject to appeal.

Second, how was Article 1391(i) to be reconciled 

with the provisions in the same code regarding the 

recognition of an arbitral award? one interpretation 

is that Article 1391 provides parties seeking 

confirmation the option of applying for attachment, 

on the view that arbitral awards, like court 

judgments, entitle their holders to a presumption of 

finality and enforceability. in other words, the co-

existence of these provisions suggests that parties 

may seek confirmation under the arbitration title 

of the commerce code, while retaining the right to 

seek attachment under the title on enforcement 

proceedings.

in November 2010, the mexican congress 

amended the commerce code title on arbitration. 

The amendments included a new special proceeding 

for both recognition and enforcement of arbitral 

awards. Article 1391 was not modified, however, 

thereby suggesting that the new special proceeding 

would continue to coexist with the enforcement (and 

attachment) rights.

At any rate, Article 1391(i) reportedly was invoked 

only a handful of times to obtain attachment of 

assets on the basis of arbitral awards. These rulings 

found, inter alia, that an award issued by the National 

medical Arbitration commission was to be deemed 

an “enforceable title” (Supreme court, Ruling No. 

188,280 (2001)), that an award “entails enforcement 

and it is not necessary to undertake any special 

proceeding to that effect” (Third collegiate court, 

Ruling No. 222,960 (1991)), and that an award 

“constitutes a title that motivates enforcement” (Third 

collegiate court, Ruling No. 189,345 (2001)).

citing these precedents, a litigant in April 2013 

successfully applied to a mexican federal district 

court for an attachment of assets on the basis 

of an arbitral award, invoking Article 1391(i). The 

respondent filed a constitutional challenge known as 

amparo, arguing that the attachment had not been 

properly effected, and requested a stay. in response, 

the award holder argued, among other things, that 

mexican law prohibits the delay or obstruction of 

attachments in execution of an award or judgment.

As a result, this would be the first time that a 

federal court was called upon to rule on the specific 

interplay between Article 1391 – which places ‘non-

appealable’ arbitral awards on the same footing as 

final court judgments – and the relatively recent 

provisions on recognition. The 11th collegiate court 

of the First circuit, based in mexico city, issued 
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its ruling on 11 July 2013 in Incidente en Revisión 

No. 210/2013. in short, the court found that the 

attachment could be stayed, on the basis that arbitral 

awards are not enforceable to the same extent as 

final judgments, until such awards are recognised by 

a court.

in its key consideration, the court reasoned as 

follows: “[A]lthough the arbitral award issued by an 

international institution constitutes a final decision 

taken by the arbitrator or arbitral tribunal, directed 

at resolving a conflict of interests, thus becoming a 

final judgment, in order to be elevated to the quality 

of a final judgment subject to res judicata, it requires 

recognition by the jurisdictional authority.”

importantly, the court decision is limited to holding 

that pre-recognition attachment can be stayed, 

because unconfirmed awards do not share all of the 

features of a final court judgment. pre-recognition 

attachment appears to remain, therefore, available 

to award holders. in fact, following the collegiate 

court decision, the party challenging the attachment 

was required to post a bond in order to secure 

the stay of the attachment. put simply, an award 

holder still may be protected, whether through 

pre-recognition attachment, or through a guarantee 

if that attachment is stayed. Article 1391(i) remains 

alive, giving a much-needed source of protection to 

arbitration users in mexico.  CD

Enrique Espejel 

partner 

White & case LLp
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Rafael Llano

partner 
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AVOiDinG hyBRiD 
ARBiTRATiOn cLAUsEs in 
cOmmERciAL AGREEmEnTs
BY fRIVEN YEOh aND DESmOND aNG
 > o’mELVENY & mYERS LLp

Hybrid arbitration clauses, whereby parties 

agree to have one arbitration institution 

administer an arbitral proceeding using the 

rules of another institution, are increasingly seen in 

commercial agreements. Such clauses are often the 

result of compromise between negotiating parties, 

who may each demand that its preferred or ‘go-to’ 

institution or rules be used to resolve their disputes. 

Some institutional rules, such as those of the 

china international Economic and Trade Arbitration 

commission, expressly recognise party autonomy 

to provide for such hybrid clauses. However, as 

institutions may differ significantly in terms of 

organisational, functional or governance structures, 

requiring one institution to administer a proceeding 

using the rules of another institution may be fraught 

with practical difficulties, if not legal risks. A number 

of recent examples highlight these issues. 

Validity of hybrid arbitration clauses 
upheld in the Insigma case

Hybrid arbitration clauses came up for judicial 

scrutiny in Singapore recently in connection with 

a dispute between insigma Technology co Ltd 

(‘insigma’) and Alstom Technology Ltd (‘Alstom’). The 

relevant contract between them provided that all 

disputes should be resolved “by arbitration before 

the Singapore international Arbitration centre (‘SiAc’) 
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in accordance with the Rules of Arbitration of the 

international chamber of commerce (‘icc Rules’)”. 

Alstom commenced icc arbitration in paris against 

insigma but then withdrew its request for arbitration 

when insigma disputed the jurisdiction of the icc and 

contended that the SiAc should have the jurisdiction 

to administer the arbitration under the icc Rules. 

Thereafter, Alstom commenced arbitration at the 

SiAc.

Although there was a prior agreement between the 

parties for the presiding arbitrator (‘chairman’) to be 

appointed by the two co-arbitrators nominated by 

each party, insigma stated in a letter to the SiAc to 

the effect that such agreement pertained specifically 

to the icc arbitration proceedings, but not the SiAc 

proceedings. Despite this letter, neither party raised 

any objections to the subsequent nomination of the 

chairman by their co-arbitrators; and in particular, 

insigma confirmed its agreement to the chairman’s 

appointment under the icc Rules in a letter to 

Alstom. Following its constitution, the Tribunal 

wrote to the SiAc asking if it would be prepared to 

administer the arbitration in accordance with the icc 

Rules. The SiAc confirmed it would be able to do so.

During the arbitration, insigma challenged the 

validity of the arbitration clause alleging that the 

clause was “pathological” (i.e., the hybrid form of 

arbitration was uncertain and unworkable). insigma 

also argued that the Tribunal was – in any event 

– not properly constituted in accordance with the 

arbitration clause referring to the icc Rules. The 

Tribunal dismissed insigma’s objections by upholding 

the validity of the arbitration clause and ruling that it 

had been properly constituted (‘Decision’). insigma 

then challenged the Decision before the Singapore 

courts. At first instance and subsequently on appeal, 

the High court (Insigma v Alstom [2008] SGHc 134) 

and the court of Appeal (Insigma v Alstom [2009] 

SGcA 24) dismissed insigma’s challenge.

Both courts upheld the validity of the arbitration 

clause and dismissed insigma’s argument that the 

arbitration clause was “pathological” as the SiAc 

had stated it was agreeable to administering the 

arbitration in accordance with the icc Rules (then 

the 1 January 1998 edition), and had even taken a 

pragmatic approach to undertake respective roles 

under the icc Rules to make sense of the situation 

(e.g., replace the icc Secretariat with the SiAc 

Secretariat and the icc court with the SiAc Board of 

Directors, etc.).

The court of Appeal also agreed that the Tribunal 

had been properly constituted by the SiAc in 

accordance with (albeit without express reference 

to) the icc Rules. in this regard, the High court stated 

that insigma had acknowledged the Tribunal was 

properly constituted under the icc Rules. The High 

court further concluded that since the appointment 

procedures of the chairman under the then-SiAc 

Rules (i.e., Rule 8) and the icc Rules (i.e., Article 8) 

were effectively the same, whether the subsequent 

confirmation of the appointments by the SiAc was 

made with reference to the SiAc Rules or to the icc 
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Rules would have made no difference at all to the 

outcome.

Following insigma’s unsuccessful attempt to 

overturn the Decision, the parties proceeded with 

the arbitration. The Tribunal eventually ruled against 

insigma and produced an award ordering insigma to 

pay Alstom substantial damages (‘Award’). Alstom 

subsequently sought enforcement of the Award in 

the pRc.

Enforcement of the Insigma award 
rejected in China 

Nevertheless, the Award was refused enforcement 

by the Hangzhou intermediate people’s court 

(ipc) in a decision handed down in February 2013. 

Such decision would have been endorsed by the 

Supreme people’s court (Spc) under an Spc Notice 

that requires all decisions refusing enforcement of 

foreign arbitral awards to be reviewed and approved 

by the Spc. During the enforcement proceedings, 

insigma raised the arguments, among others, that: 
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(i) the arbitration clause was invalid and void for 

uncertainty; and (ii) that the constitution of the 

Tribunal by the SiAc was not in accordance with the 

icc Rules.

The ipc agreed that the constitution of the Tribunal 

was not made in accordance with the arbitration 

clause. The ipc referred to a correspondence from 

the SiAc to the parties, stating that the chairman 

should be nominated “in accordance with Rule 8 of 

the SiAc Rules”. According to the ipc, the chairman 

should be constituted in accordance with the icc 

Rules as set out in the arbitration clause, not the SiAc 

Rules. The Award was therefore refused enforcement 

on this basis.

This ipc decision is controversial as the ipc 

appears to have adopted an unduly formalistic 

approach with regard to the issue of the Tribunal’s 

constitution. First, the ipc did not recognise that the 

appointment procedures for the chairman under the 

SiAc Rules and the icc Rules were essentially the 

same. Hence, the appointment procedure in question 

did in fact comply with the requirements under both 

sets of rules. Second, the ipc failed to acknowledge 

that insigma had confirmed its agreement in writing 

that the appointment of the chairman was made 

pursuant to the icc Rules.

Although the court did not discuss the validity of 

the hybrid clause and how this might impact the 

enforceability of the award, the ipc ruling is warning 

that even if a hybrid clause is valid, any controversy 

during the conduct of the proceedings over the 

application of the arbitral rules may yet give rise to 

the risk of non-enforcement of the eventual award.

amendments of the ICC Rules in 2012
in response to the Singapore court of Appeal’s 

decision in Insigma v Alstom, the icc amended its 

arbitration rules in 2012 to exclude other arbitral 

institutions from administering the icc Rules. Articles 

1(2) of the new icc Rules provide that: “…The 

[international] court [of Arbitration] is the only body 

authorized to administer arbitrations under the [icc] 

Rules…” However, as shown in the following case, 

the amendments to the icc Rules did not appear to 

quell the controversy surrounding the use of hybrid 

arbitration clauses.

hybrid arbitration clauses revisited
The issue of hybrid arbitration clauses was revisited 

in a more recent case of HKL Group Co Ltd v Rizq 

International Holdings Pte Ltd [2013] SGHcR 5. Here, 

the arbitration clause stated that all disputes shall be 

settled by “the Arbitration committee at Singapore 

under the icc Rules of which awards shall be final 

and binding…”. A dispute arose when Rizq failed 

to pay HkL and the latter commenced proceedings 

before the Singapore courts. Rizq applied to stay the 

court proceedings in favour of arbitration.

Although not strictly a hybrid arbitration clause 

situation as it relates to the administration of an 

icc arbitration by a non-existent arbitral institution 

(i.e., ‘the Arbitration committee at Singapore’), the 
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Assistant Registrar (AR) of the Singapore High court 

(citing the Insigma v Alstom decisions) chose to 

characterise it as such, ruling that the clause was 

valid and stayed the court proceedings in favour 

of arbitration “on the condition that parties obtain 

the agreement of the SiAc or any other arbitral 

institutions in Singapore to conduct a hybrid 

arbitration applying the icc Rules” (the ‘condition’).

HkL subsequently challenged the validity of the 

condition in HKL Group Co Ltd v Rizq International 

Holdings Pte Ltd [2013] SGHcR 8 relying on Article 1(2) 

of the new icc Rules to argue that only the icc court 

could administer the icc Rules. The AR dismissed the 

challenge, ruling that “… Art 1(2) cannot curtail the 

freedom of parties to agree to be bound by the result 

of an arbitration administered by a different arbitral 

institution applying the icc Rules…”

Despite these decisions, it remains to be seen 

whether the SiAc, or other arbitral institutions, would 

agree to administer such a hybrid arbitration clause 

having regard to the new icc Rules.

Conclusion
Whilst hybrid arbitration clauses often reflect an 

attempt by parties to strike an uneasy compromise 

as to which institutional rules to adopt in their 

agreement, recent cases and developments set 

out in this article have shown that they are often 

fraught with commercial uncertainties in the form 

of unnecessary (and costly) satellite litigation 

proceedings challenging their validity, as well as 

the enforceability of any resulting arbitral awards. 

The costs and legal uncertainty of adopting a hybrid 

arbitration clause far exceed any perceived benefits 

from adopting such a clause.  CD
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CD: Could you briefly touch upon recent 
developments in the energy sector – what 
trends have you seen with regard to 
commercial disputes in this space? 

Vince: The two most significant recent 

developments in the energy sector in the US are, 

first, the change in the country’s position from 

being a net energy importer to net exporter and, 

secondly, the emphasis on mitigating the effects of 

climate change. The gas and oil boom of the past 

few years has already prompted a significant shift 

in generation resources, and is spurring investment 

in infrastructure – pipelines, storage, export 

terminals – to support the trend. Both in response 

to the economics of gas and to new and impending 

environmental regulations, coal plants are being 

retired and coal companies are seeking new markets. 

Environmental concerns about domestic and foreign 

energy production are prompting reactions in the 

US, such as protests over the keystone xL pipeline, 

or exports of gas or coal to Asia. There has also 

been an increase in disputes over rights to water 

resources necessary for the production of energy, as 

well as lawsuits related to spills and accidents, from 

serious incidents such as the Deepwater Horizon oil 

spill and the natural gas pipeline explosion in San 

Bruno, california, to issues related to local well-water 

quality in the vicinity of oil and gas drilling. patchwork 

regulatory schemes are also spawning litigation, 

especially in connection with development of 

renewable energy resources and natural gas drilling.

Tout: change always creates a fertile environment 

for disagreement. many of the disputes we are 

seeing stem from the recent shifts in costs and price. 

in the upstream sector, the end of ‘easy oil’ and 

the new post-macondo drilling requirements have 

significantly increased the cost of exploration. This 

has created tension between joint venture partners 

or with the host state which still expects the parties 

to achieve the minimum work program. These 

tensions will grow if oil prices fall, margins become 

squeezed and, as expected, host states continue to 

act more assertively. on the downstream side, the 

US shale gas boom and resulting fall in gas prices 

have made many long-term gas sales contracts 

uneconomical for buyers who can now source gas 

more cheaply elsewhere. This places great strain on 

the buyer-seller relationship, increasingly resulting in 

renegotiation or disputes.

Tarnowsky: American non-governmental 

organisations and other groups who oppose further 

development of canada’s oil sands have taken 

full advantage of opportunities to intervene in 

regulatory applications for approval of new pipelines. 

Governments and regulators have made attempts 

to streamline the approval process for these new 

pipelines due to the important need for increased 

transportation capacity to get the oil to market. 
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The risk of regulatory delay has increased and is 

difficult to manage. The term ‘social licence’ is the 

new buzzword, with pipeline opponents having 

some effect in shaping popular opinion, often at 

the expense of facts and evidence to support their 

positions. Debunking myths and misinformation 

is a high priority for pipeline operators and other 

players in the energy sector. Success for project 

sponsors lies in ‘getting the message out’ early, often 

and effectively and having a proactive approach to 

anticipating and dealing with disputes and 

potential project opponents.

CD: What regulatory or legislative 
changes have you seen in the 
past 12-18 months? how has this 
driven disputes or influenced 
dispute resolution processes? 

Vince: The big story on US legislative 

change is gridlock in congress. Stalled by 

partisan politics, congress is unable to pass 

significant energy legislation. The executive branch, 

the federal judiciary, and state and local governments 

have stepped in and are now the key energy 

policymakers. much litigation now occurs at the 

intersection of energy and environmental policy, with 

nearly all of the president’s and EpA’s actions being 

challenged on multiple fronts. We are witnessing the 

administrative agencies stepping in more frequently 

and aggressively to fill the policy void, acting both 

as legislator and enforcer with more rulemakings 

and more enforcement actions, with the courts 

being called on as the ultimate policy deciders. The 

breakdown of energy federalism in the US and the 

resulting increase in regionalism has caused greater 

jurisdictional gaps, which is also prompting litigation.

Tout: other than the regulatory changes 

introduced post-macondo, one of the most topical 

issues presently in the European energy industry is 

shale gas exploration. Due to public concerns over 

the possible harm caused by the hydraulic ‘fracking’ 

extraction process, shale gas exploration has faced 

even greater resistance than renewables. As a 

result, European governments have by and large 

adopted a cautious approach and progress has been 

stymied. However, there are recent signs in the Uk 

and Germany that governments are slowly coming 

round to the idea. This trend is likely to continue as 

Liz Tout,
Dentons

“Due to public concerns over the 
possible harm caused by the hydraulic 
‘fracking’ extraction process, shale 
gas exploration has faced even greater 
resistance than renewables.”
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the desire for greater energy independence demands 

advancement in this area. it remains to be seen 

whether European shale gas will affect global supply 

and demand to quite the extent we have seen in the 

US, but precisely how extraction is encouraged and 

regulated will be one of the most keenly observed 

European energy developments over the coming 

years.

Tarnowsky: canada recently passed major 

amendments to the corruption of Foreign public 

officials Act (cFpoA). The amendments have 

significant repercussions for firms doing business in 

foreign jurisdictions and provide new opportunities 

for federal law enforcement officials to prosecute 

offences by canadian companies or individuals 

for international bribery, regardless of where the 

bribery occurred. These amendments reflect an 

increasing concern on the part of law enforcement 

to detect and prosecute corruption and bribery that 

is associated with canadian enterprises abroad. The 

Royal canadian mounted police (Rcmp) has recently 

indicated that it has dozens of active investigations 

ongoing.

CD: have there been any recent energy 
disputes of note? What insights can we 
draw from these high-profile scenarios?

Vince: US energy companies are involved in 

high profile commercial disputes in nearly every 

international dispute settlement forum around the 

globe. in US courts, while there is a constant stream 

of litigation involving many aspects of the energy 

sector, the most notable recent energy disputes 

have involved serious accidents, unanticipated 

cost overruns, and water scarcity. in the aftermath 

of the 2010 oil spill in the Gulf of mexico, Bp has 

been embroiled in multi-district litigation, resulting 

in a $4.5bn plea agreement with the Department of 

Justice and a recent, aggressive lawsuit by Bp against 

the Environmental protection Agency challenging 

the government’s temporary ban on Bp obtaining 

new US leases or government contracts. The multi-

billion dollar dispute between NRG and cpS Energy 

over ownership and cost overruns of the South 

Texas nuclear project was resolved through a new 

approach to litigation that resulted in a settlement 

of future rights that prevented any party from going 

out of existence. There, early decisions in the legal 

piece enabled negotiations between the parties to 

move swiftly toward an optimal outcome. Disputes 

over water are also occurring with increasing 

frequency in the US. in the southeastern US, a 20-year 

dispute over federal management of a reservoir 

system initially authorised to provide hydropower 

and flood control benefits remains unresolved, 

pitting hydro and nuclear power generators and 

downstream fishing and environmental interests 

against upstream municipal and industrial water 

users all with competing claims to a finite resource. 

With more frequent turbulent weather and warming 
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temperatures, look for water scarcity to become an 

increasingly contentious issue in the US.

Tout: We are seeing a large number of disputes 

in Africa between host states and international 

energy companies. This trend reflects the high 

price environment and new-found assertiveness of 

host states. The most notable example is Nigeria’s 

NNpc, which has recently taken on a number of 

oil majors in disputes over taxation, concession 

terms and allegations of over-lifting. Elsewhere, 

Heritage oil and cove Energy saw their profits 

from asset sales hit by unexpected capital gains 

tax bills in Uganda and mozambique, the former of 

which resulted in a lengthy dispute embroiling the 

buyer, Tullow. other disputes followed the Algerian 

government’s imposition of a windfall tax aimed 

at capturing ‘excess profits’ being made by the oil 

majors operating in the country. As states become 

increasingly assertive, further disputes are likely to 

arise. in this environment, it becomes more important 

than ever for energy companies to ensure they have 

suitable investor protections before operating in 

these locations.

Tarnowsky: The longstanding and very public 

battle between chevron and residents of the Lago 

Agrio region of Ecuador over alleged environmental 

and health damages arising from oil exploration 

activities by chevron’s predecessor, Texaco, recently 

made its way to canada. The Ecuadorians sought 

to enforce in canada, against an indirect canadian 

subsidiary of chevron, the $18bn judgment the 

Ecuadorian court had granted against chevron. 

Although the court stayed the enforcement action, 

the decision is under appeal. The court’s decision 

to refuse enforcement was based on the absence 

of a connection between the canadian subsidiary 

and the actual litigation in Ecuador, and the fact 

that chevron did not actually own any assets within 

canada. The case highlights the increasing exposure 

of multinationals to efforts of judgment creditors 

to attach assets globally. For the time being, it 

establishes a very high bar for recovery against 

canadian assets of affiliated entities.

CD: What key steps should parties take 
when resolving complex energy disputes? 
Is aDR becoming preferable to litigation in 
certain situations?

Vince: in the US, alternative dispute resolution 

(ADR) is a crucial part of the process of resolving 

complex energy disputes. many court systems and 

government agencies with administrative litigation 

departments set complex disputes for ADR processes 

as a matter of course, before beginning traditional 

litigation. This allows the parties to determine 

the scope of the issues involved and explore the 

likelihood of settlement. companies involved in 

complex energy disputes should anticipate that 

some stage of the process will involve ADR. Having 
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an experienced team in place with procedural 

knowledge of the various arbitration forums and 

established relationships with top arbitrators and 

mediators can provide an advantage in the early 

stages of a dispute. planning for an ADR component 

at the outset can help efficiently manage a dispute 

and move it towards resolution.

Tout: Arbitration has long been the preferred 

means of resolving disputes involving international 

parties in the energy sector. Where the 

parties are from different jurisdictions, 

and often from emerging markets, and 

governments are involved, parties prefer to 

resolve their disputes using an independent 

and consensual process, rather than take 

their chances in the local courts. The first 

key step for a company that finds itself in 

a dispute is to make sure that it selects the 

right team to advise it. This includes not 

just the lawyers, who need experience of 

handling disputes in the sector and under 

the relevant arbitration rules, but also the internal 

team who will have day-to-day involvement in the 

dispute, and the experts who can help focus the 

team’s efforts on the right issues. it is essential 

that the team is selected with one eye on the likely 

tribunal to make sure that the team understands how 

best to present the position to those deciding the 

dispute. international arbitration has now built up a 

body of practice and procedure that is different from 

any national system of litigation.

Tarnowsky: complex energy disputes can 

often be anticipated. Advance risk identification 

and strategy development can produce material 

advantages when a dispute does crystallise. 

As disputes will often involve commercial, 

regulatory, political, public policy and reputational 

considerations, the effective handling of the dispute 

requires an experienced in-house counsel or other 

senior corporate representative taking an active role 

as liaison with the external dispute resolution team 

for access to resources and timely strategic decision 

making. The use of litigation project management 

is becoming more prevalent, with external counsel 

actively engaged in and supporting reporting 

functions. 

Gordon Tarnowsky,
Dentons

“Complex energy disputes can often be 
anticipated. Advance risk identification 
and strategy development can produce 
material advantages when a dispute does 
crystallise.”
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Arbitration is a virtual necessity in international 

disputes given the concerns with the impartiality 

of the judicial system in some jurisdictions and the 

aversion of international parties to ceding home 

court advantage otherwise. other forms of ADR, such 

as mediation, expert determination, and the use of 

settlement counsel continue to gain traction, and we 

expect this trend to continue. mandatory ADR has 

become prevalent in some regulatory and litigation 

matters.

CD: In recent years, governments across 
the globe have begun to crack down on 
fraud and corruption. What impact has 
this had on the energy sector, and what 
steps should firms take if a dispute with 
anti-corruption authorities arises? 

Vince: Energy companies frequently find 

themselves in the crosshairs of Foreign corrupt 

practices Act (FcpA) enforcement, and other 

similar anti-corruption regimes. Their activities 

often take place in countries considered to be high 

corruption risks, and they typically are dependent 

on foreign government agencies for myriad aspects 

of their business operations, including, among 

other things, financing, siting, permitting, taxes, 

subsidies, employment and safety requirements, 

project construction, and contracts. Foreign agents 

and consultants are often hired to assist with local 

transactions, and although many companies have 

compliance policies on the books, they are not 

always enforced, or even known, by employees in 

all foreign subsidiaries, joint-venture partners, or 

other figures whose conduct may be imputed to a 

US company. Recently, there has been invigorated 

enforcement in the US and abroad, with more 

investigations, application of a wider variety of 

investigative techniques, broader interpretation of 

the scope of activities and entities falling within the 

FcpA, significantly increased penalties (including 

imprisonment), more frequent prosecution of 

individuals, and greater cooperation between 

federal agencies and foreign governments. A solid 

compliance program actively implemented by 

company management and frequently updated 

to address new or changed risk is a must. US 

enforcement agencies have halted investigations 

where a company had an effective compliance 

program that included regular training of employees, 

monitoring of conduct, random audits, extensive 

diligence on new business partners, self-detection 

mechanisms, and regular testing of payments to 

identify illicit activity.

Tout: in a sector which is defined by its high-value 

transactions, emerging markets and government 

involvement, corruption is likely to remain an issue. 

The recent arrest of the head of indonesia’s oil and 

gas regulator shows it is still headline news. However, 

energy companies have responded seriously to 

the global response to corruption. many have very 
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large anti-corruption teams handling hundreds 

of investigations and have implemented anti-

corruption procedures to minimise the risks of doing 

business in countries which rate highly for corrupt 

practices. These teams are much closer to the senior 

management of the company demonstrating how 

important these issues have become in the sector. 

if a dispute arises, the first step for a company 

is to act quickly to ascertain what happened to 

ensure that it is has all the facts to engage with the 

authorities. companies should also be proactive and 

take immediate steps to minimise the impact of any 

allegations.

Tarnowsky: The crackdown started in canada 

even before the recent amendments to the cFpoA. 

Two canadian energy companies, one public and one 

private, have recently pled guilty to charges under the 

Act, and have incurred significant fines. individuals 

have also been charged under the cFpoA, and in 

August 2013, an individual was convicted following 

the first-ever trial under the Act. These cases, 

alongside wider enforcement efforts in canada, 

emphasise the need for energy firms to become 

even more diligent in building compliance programs 

that assess potential projects and their exposure to 

corruption before investments are made. if suspicion 

arises about possible corruption or if a firm becomes 
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the target of an investigation by anti-corruption 

authorities, urgent and proactive steps are required 

to identify the nature and scale of the risk, and 

mitigate potential criminal and civil liability.

CD: Developing nations are becoming 
major players on the global stage, and 
their energy requirements have grown as 
a result. Do you expect to see an increase 
in disputes involving emerging 
nations? What considerations 
should energy firms take when 
doing business in these regions?

Vince: A glance at a list of recent and 

pending energy-related matters before 

international dispute settlement forums 

makes clear that emerging countries are 

participating in these mechanisms with 

increasing frequency, and are themselves 

initiating proceedings. Notably, US and 

European entities, though present, no longer 

appear to dominate these forums. Energy firms 

operating in emerging nations should give serious 

thought to the choice of law and forum provisions in 

their contracts, but can also minimise the likelihood 

of a dispute arising by ensuring that the transaction is 

not one-sided. By investing in partnership with local 

entities and the local governments, and establishing 

what has come to be known as an ‘inclusive’ 

business framework, energy companies will be able 

to not only meet their immediate goals, but also grow 

the local market and create concrete opportunities 

for both parties well into the future.

Tout: it is no coincidence that host states have 

been more willing to take on the traditional oil majors 

at a time when chinese oil companies are acquiring 

assets at a prodigious rate across Africa. These 

new dynamics are undoubtedly contributing to the 

number of investor-state disputes. To reduce the 

risk of falling foul of state intervention, it is vital that 

energy companies protect themselves when making 

their investment. For example, they should consider 

where possible obtaining suitable investment 

protections and recourse to international arbitration 

rather than the local courts. companies should also 

ensure they appoint lawyers who are really familiar 

with how the industry works, understand the legal 

Clinton A. Vince,
Dentons US LLP

“Energy firms operating in emerging 
nations should give serious thought to 
the choice of law and forum provisions 
in their contracts, but can also minimise 
the likelihood of a dispute arising by 
ensuring that the transaction is not one-
sided.”
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and political situation on the ground and ideally 

have a presence there. one of our key roles is to put 

together an effective team of lawyers and experts 

who can deal with all legal, technical and cultural 

issues and can navigate the client through the 

dispute.

Tarnowsky: As canadian energy companies 

continue their expansion into global markets, 

disputes involving emerging nations are becoming 

more frequent. Before doing business in another 

state, it is imperative that companies carefully 

consider the corporate structure for the investment 

and how it might be used to leverage bilateral – or 

in some cases multilateral – investment treaties in 

force between states. This includes examining the 

protections and dispute resolution mechanisms 

offered by those treaties. canada has recently 

concluded negotiations on 11 new investment 

treaties, the most significant is a treaty with china 

signed in September 2012 that is currently awaiting 

ratification. Notably, the other 10 negotiated treaties 

are all with states established in or entering the 

global energy stage.

CD: To what extent has state 
intervention and resource nationalism 
contributed to a rise in contentious 
matters?

Vince: There is no doubt that resource nationalism 

contributes to the complexity and contentiousness 

of current energy disputes. And most resource-

rich countries participate in resource nationalism 

to some extent. While most of the media items 

on resource nationalism discuss the adoption of 

nationalist policies regarding natural resources as an 

emerging economy phenomenon, in reality, resource-

rich developed countries like the US, canada, and 

Australia have also adopted fairly stringent nationalist 

measures in recent years. Since resource nationalism 

is a game that everyone plays, it is crucial for energy 

companies desiring to do business with other 

countries to get ahead of the curve by identifying 

and anticipating the dilemmas faced by the relevant 

governments, such as vulnerability to popular unrest 

over pollution, corruption, failure to provide local 

jobs or services, and other common concerns. 

Understanding the concerns driving nationalist 

policies is the first step towards finding a way to work 

with local government.

Tout: High oil prices have encouraged host states 

to seek a larger slice of the pie or, in some cases, 

the pie itself. Nationalisation of energy assets in 

Argentina, Venezuela and South Sudan have captured 

the headlines and continue to provide a good source 

of work for international energy arbitrators. other 

states in Africa and further afield have adopted less 

direct means of achieving the same goal, such as 

new taxation or onerous new concession terms. 
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While we expect this trend to continue in the short-

term, states may be forced to act more cautiously if 

prices fall and profit margins are squeezed. Further, 

while the traditional oil majors face new competition, 

their importance to the industry cannot be 

overlooked. perhaps we are already seeing signs of 

this in Algeria, where disappointing levels of interest 

in the latest bidding round for concessions has led to 

speculation that the windfall tax will be scrapped.

Tarnowsky: There has been an increase in 

investment disputes arising from state intervention in 

emerging and green energy industries. This is largely 

because these unconventional resource plays are 

being developed at the same time as government 

policy and regulation is being developed and adjusted 

to take into account changing public opinion. Two 

such disputes involve the province of ontario’s Feed-

in-Tariff program which was established in 2009 to 

offer fixed premium pricing for energy sourced from 

renewable resources. Two investors in wind energy 

projects have initiated arbitral proceedings under 

the North American Free Trade Agreement (NAFTA) 

alleging various breaches of NAFTA in connection 

with changes in the program. Another recent 

NAFTA dispute involves regulatory changes around 

shale gas development in the province of Quebec, 

which instituted a moratorium on shale gas drilling. 

As changes in the regulatory framework can be 

expected to have impacts on energy developments, 

it will be vital for participants to obtain timely advice 

where such changes impact investments.

CD: Going forward, what are your 
predictions for the future of dispute 
resolution in the energy sector? What 
general advice would you offer to energy 
firms that may find themselves embroiled 
in a contentious matter? 

Vince: Energy markets are increasingly global. 

it is essential to understand the local context of a 

transaction, and to include litigators on the front 

end of a deal, assisting with drafting language on 

dispute resolution, choice of law, and other contract 

provisions to address any eventuality. As a practice, 

our project teams bring in a litigator with local 

expertise at an early stage of any energy project. 

And when a dispute arises, we include a deal team 

with the litigation team to work towards a quick 

settlement to the mutual benefit of the parties 

involved. We have become so convinced that local 

presence is essential to successful energy business 

transactions that we have expanded in the past five 

years so that our energy practice now has over 600 

professionals in 79 countries to keep us current on 

new legal and regulatory developments, on new 

types of disputes and on methods of avoiding or 

tempering disputes as they arise.
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Tout: The energy sector is, by its very nature, 

unpredictable and ever evolving. For example, the 

impact of macondo and Fukushima on the global 

energy market could not have been predicted but 

their legacy continues to be felt. The US shale gas 

boom also shows how the dynamics of the industry 

can shift as a result of a new method of extraction or 

a major discovery. We expect to see disputes arising 

from these and other similar changes for some 

time to come. companies need to be responsive 

to change and ensure that, if a dispute arises, they 

are proactive in attempting to resolve it rather than 

counting on it simply going away. it is natural to hope 

for the best but, by taking advice and preparing for 

the worst, energy companies can stay ahead of the 

game in even the most uncertain of landscapes.

Tarnowsky: climate change and other heightened 

environmental concerns with resource extraction, 

particularly unconventional production, and the 

transportation and use of fossil fuels will continue 

to generate difficult and complex disputes of both a 

public and private nature. Dispute risk, whether it is 

sought to be avoided or exploited as a value creation 

opportunity, will require increased management 

focus for energy firms. if embroiled in a contentious 

matter, consider retaining settlement counsel to 

assist in finding different paths to resolution. in all 

cases, early and ongoing detailed risk assessment 

and the development of resolution strategies and 

approaches beyond the use of traditional litigation 

and arbitration will be critical as disputes become 

increasingly complex and the risk quotient rises.  CD
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CD: What broad trends have you seen in 
corporate fraud, both globally and within 
your region of focus, in recent years? 

maloney: it has been well publicised that 

regulators have focused in recent years on fraud 

types such as insider trading, bribery and corruption, 

and cases connected to the financial crisis, 

particularly in the US. These areas represent fraud 

types that certainly have increased in visibility and, 

perhaps, frequency in recent years. However, while 

regulators’ focus is a relevant indicator of corporate 

fraud trends, instances of certain other fraud 

types have also remained steady, or increased. For 

example, there has been a steady stream of ponzi-

scheme type frauds in recent years, both large frauds 

like madoff, and other investment-schemes smaller 

in comparison to madoff but significant in their own 

right, particularly to those affected by them. The 

recent financial crisis and related decline in financial 

markets helped expose some of these matters, and 

since markets have now largely rebounded regulators 

will need to be more vigilant in pursuing these frauds. 

Cornmell: There have also been a number of 

cases and investigations related to so-called ‘chinese 

reverse mergers’, whereby a china-based business 

merges into a US public registrant shell company, and 

then publicly reports financial results that are alleged 

to be significantly misstated. in the Uk, there have 

been a disproportionate number of frauds related to 

alternative investment schemes, potentially driven by 

investors being drawn to riskier investment schemes 

in today’s low interest rate environment. 

Tuttle: Accounting and financial reporting fraud 

has been less of a focus by regulators in both 

the US and Uk in recent years, but there have 

been several investigations and eventual financial 

statement restatements in this area. While some 

commentators attribute decreases in this fraud 

type to improvements in internal controls resulting 

from Sarbanes-oxley regulations, that connection is 

subject to considerable debate and, in any event, any 

such improvements are no guarantee of eliminating 

these types of frauds in the future. However, US 

regulators appear to be placing renewed focus on 

financial reporting fraud.

CD: What types of fraud do you 
encounter most regularly? have you seen 
any new types emerge in recent years?

maloney: Fraud can take many forms. The most 

common fraud types continue to relate to financial 

statement/reporting issues, asset misappropriation/

embezzlement issues, and bribery and corruption 

issues. Within the financial statement/reporting 

category, fraud related to revenue recognition, 

business combinations, manipulation of reserves, and 

deficient disclosures continue to recur regularly, while 

more recently there has been significant focus on 

FOREnsic AccOUnTinG in FRAUD RELATED DispUTEs

http://www.corporatedisputesmagazine.com


www.corporatedisputesmagazine.com	 CORPORATE DISPUTES		Oct–Dec 2013	 95

MINI-ROUNDTABLE

fraudulent valuation of complex financial instruments 

and other difficult to value assets, particularly within 

the hedge and private equity fund areas. 

Cornmell: Within the misappropriation/

embezzlement category, ponzi and other investment 

schemes continue to dominate the landscape, while 

cases involving questionable or unsupported cash 

transfers and loans to related or affiliated parties are 

occurring with more frequency. 

Tuttle: While most of the regulatory 

focus in recent years in the bribery 

and corruption category has related to 

transactions that occurred many years ago 

(as long as 10-plus years in the past), there 

have also been many cases that relate to 

bribery occurring within the past five years. 

While this trend is notable considering the 

significant increased awareness that bribery 

issues have begun to attract within the 

international business community, bribery 

awareness and governance standards in 

many countries continue to lag those in the US and 

Uk and will require continued development to move 

closer to those in the US and Uk.

CD: What regulatory trends in fraud 
enforcement do you expect to see in the 
coming years, particularly from regulators 
in the uS and uK?

maloney: There are a several developments 

that signal future enforcement trends, particularly 

in insider trading, bribery and corruption, and 

accounting and securities fraud. Regarding insider 

trading, a series of high-profile prosecutions by the 

US Department of Justice (DoJ) demonstrates not 

only the US authorities’ continued determination to 

investigate and prosecute insider trading, but their 

continued focus on reaching the highest and most 

sophisticated participants in the financial markets. 

Cornmell: Regarding bribery and corruption, 

both existing and new Foreign corrupt practices 

Act (FcpA) investigations continue to hold the 

attention of US regulators, exposing many major 

corporations to the consequences of bribery falling 

under the jurisdiction of the FcpA. The US DoJ and 

Securities and Exchange commission (SEc) issued 

a joint FcpA resource guide in late-2012. Although 

Michael Maloney,
Navigant Consulting

“There are a several developments 
that signal future enforcement trends, 
particularly in insider trading, bribery 
and corruption, and accounting and 
securities fraud.”
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most commentators agree that the resource guide 

did not introduce any significant new concepts 

or policies, the detailed case examples in the 

guidance provide additional clarity on where the US 

regulators may draw the line on various FcpA issues. 

in the Uk, there has been widespread comment 

regarding a perceived lack of action by Uk regulators 

since the adoption of the Uk Bribery Act in 2011. 

However, the Uk Serious Fraud office (SFo) recently 

announced its first Bribery Act prosecution, charging 

three individuals in connection with an alternative 

investment scheme, which may signal 

more active enforcement by the SFo going 

forward. in addition, the Uk passed a law in 

April 2013 allowing Deferred prosecution 

Agreements for the first time in Uk criminal 

law. once this law is implemented in 2014, 

it could increase the prospect of global 

settlements in corporate fraud cases, and, 

similar to the US, will represent an additional 

tool to Uk regulators in resolving corporate 

fraud matters. 

Tuttle: Regarding accounting and securities fraud, 

the SEc recently announced the formation of ‘The 

Financial Reporting and Audit Task Force’, whose 

work will enhance enforcement efforts related to 

accounting and disclosure fraud and audit failures, 

a signal that this area of fraud will experience 

heightened focus by the SEc. connected to this 

announcement, the SEc announced the formation of 

the ‘center for Risk and Quantitative Analytics’, which 

will employ quantitative data and analysis to profile 

high-risk behaviours and transactions to detect 

potential accounting and reporting fraud. Finally, 

the Dodd-Frank Act’s addition of a whistleblower 

bounty program to the SEc’s enforcement arsenal, 

along with significantly enhanced whistleblower 

anti-retaliation protections, appears likely to provide 

the SEc and other government authorities with a 

substantial flow of new and high-quality tips for 

investigation.

CD: Could you outline the challenges 
that arise for firms in their attempts to 
detect, monitor and investigate fraud? 
What steps can organisations take to 
overcome these hurdles?

Steve Cornmell, 
Navigant Consulting

“The UK passed a law in April 2013 
allowing Deferred Prosecution 
Agreements for the first time in UK 
criminal law.”
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maloney: on the surface level, firms often place 

heavy reliance on their systems of internal control 

and their internal and external audit processes as 

‘front line’ mechanisms to help prevent, detect 

and monitor potential fraud. However, due to the 

size, scope and complexity of today’s international 

business organisations, in reality these mechanisms 

typically fall short in providing comprehensive fraud 

detection and prevention. perhaps the single most 

important tool in fraud prevention is a management 

‘tone at the top’ that strongly emphasises the 

organisation’s commitment to preventing, detecting, 

and strictly enforcing an anti-fraud environment. 

Studies have shown that the perception of the risk 

of being exposed is one of the most important 

deterrents to fraudsters, highlighting the importance 

of a strong ‘tone at the top’. it is also important for 

management to make known the consequences of 

fraudulent activity through decisive action against 

perpetrators, so that those contemplating fraud will 

understand the risks of their actions.

Cornmell: other challenges can be met by 

employing a proactive approach to fraud prevention. 

While reactive fraud investigations are necessary to 

understand and ultimately expose frauds occurring 

in real-time, proactive evaluation and monitoring of 

high-risk areas, especially on a ‘surprise’ basis, can 

create an important perception that will help deter 

the risk of fraud within the organisation. 

CD: What are the advantages of 
engaging independent forensic 
accountants when fraud is suspected? 
What are some of the methods forensic 
accountants may employ to prove or 
disprove fraud?

Cornmell: The ultimate detection and exposure 

of serious frauds requires an attention to detail 

that most organisations do not have the time 

or resources to achieve. independent forensic 

accountants can provide an efficient and effective 

approach to performing proactive and reactive fraud 

investigations. When fraud is suspected, it is very 

important to be able to employ laser-like focus to the 

suspected problems so that the underlying detailed 

evidence of fraud can be exposed as quickly and 

as thoroughly as possible. Quick identification helps 

mitigate the ongoing negative impacts of an existing 

fraud, and allows management to promptly and 

effectively discipline those potentially responsible 

for fraud and respond to regulatory requests 

successfully. 

maloney: A very important method employed by 

forensic accountants today is the use of technology 

and data mining techniques to efficiently identify 

key transactions and documents among massive 

data sets that may represent or provide indicia 

of fraud. Forensic accountants, particularly those 

with the certified Fraud Examiner (cFE) credential, 
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are also trained to conduct effective interviews of 

fraud suspects and other individuals possessing 

relevant information about potential frauds. in 

addition, effective forensic accountants possess 

an understanding of how key accounting, reporting 

and business information flows through an 

organisation’s processes and systems, allowing the 

potential sources of fraud to be identified quickly and 

effectively. 

Tuttle: Another important consideration is 

independence. While it may be tempting to ask the 

company’s internal or external auditors to investigate 

a potential fraud, the prospect that these audit 

functions may have missed fraudulent activity in 

their past work creates at least the appearance of an 

inherent bias that can be overcome in appropriate 

circumstances by using forensic accountants that 

have no past connection to the company. The 

independence of the forensic accountants can also 

play an important role in establishing credibility with 

regulators during an investigation. 

CD: from the perspective of outside 
counsel, what are the advantages of 
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engaging forensic accountants? What 
are some best practices in effectively 
deploying forensic accountants in 
complex cases? and what other 
specialists will forensic accountants 
typically use to assist in the investigation 
of suspected fraud?

Tuttle: As outside counsel conducting an internal 

review for a client, both as independent counsel 

for a board committee or as defence counsel in a 

regulatory investigation or civil litigation, it is critical 

to partner with forensic accountants. The forensic 

and legal teams should work closely to allow each 

of them to bring their skills and expertise to bear 

identifying and understanding the key issues for 

the investigation and developing an appropriate 

investigative plan for comprehensively, but efficiently, 

reviewing those issues. in implementing that plan, it 

is important for outside counsel to allow the forensic 

accountants the leeway to use their knowledge and 

skills both in reaching conclusions on accounting, 

auditing or financial reporting issues, and presenting 

those findings as credible experts to the client, 

regulators, auditors and others. However, counsel 

cannot simply bring in the forensic accountants 

and step out of the picture. instead, counsel needs 

to stay closely involved in those processes so legal 

issues, risks and strategies can be considered and 

reflected as necessary. Ultimately, counsel must fully 

understand the scope, processes and findings of the 

forensic review at the detailed level necessary to use 

the review and the expert credibility of the forensic 

accountants to present those matters effectively as 

an adviser to clients or as an advocate to regulators. 

in working with their forensic accounting partners in 

an investigation, outside counsel should be sure that 

the team includes the appropriate iT systems and 

forensic electronic evidence gathering skills, as well 

as any specialised accounting or auditing expertise 

needed for the matters under review.

CD: What are the benefits of using 
forensic accountants to track the 
movement of cash and assets, particularly 
across borders?

maloney: The movement of cash and assets 

throughout an organisation often represents key 

evidence in proving or disproving fraud. Asset 

misappropriation, embezzlement and bribery-related 

matters in particular require a detailed examination 

of cash and asset movements during any fraud 

investigation. Banking information is a key data 

source in tracking cash movements. Effective forensic 

accountants can quickly automate, sort and analyse 

banking data evidencing cash movements across 

multiple accounts, entities and countries. patterns 

can frequently emerge from these analyses that 

provide clues or even direct evidence that fraud may 

be occurring. For example, forensic accountants may 

observe a series of timed, even-dollar cash flows, or 
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a series of cash flows below a certain approval limit, 

that may raise the suspicion of fraudulent activity. 

Cornmell: in bribery-related matters, cash is often 

disbursed to third-parties who then make direct, 

potentially fraudulent payments to government 

officials, so the ability to trace and connect multiple 

transactions that may result in a fraudulent 

payment is a critical and important role for forensic 

accountants.

CD: If an instance of fraud is confirmed, 
and the matter proceeds to arbitration or 
litigation, how can forensic accountants 
assist in determining the amount of 
damages or in providing relevant expert 
testimony on other topics?

Tuttle: Forensic accountants can support cases 

that proceed to arbitration/litigation in many ways. 

An initial important consideration is to structure the 

accountant’s work prior to arbitration/litigation that 

ensures maximum protection – through the attorney 

work product protection – of the consultation and 

work product provided by the forensic accounting 

team. As the arbitration/litigation strategy evolves, 

counsel can consider using a forensic accountant for 

consultation or testimony in multiple areas.

maloney: Generally speaking, a forensic 

accountant can provide real-time consulting 

support during a deposition or legal proceeding 

as evidence is presented and testimony is heard, 

helping counsel interpret the evidence and testimony, 

particularly from the accounting, financial and 

auditing perspectives. A forensic accountant can also 

provide important expert testimony on a number 

of topics. For example, in accounting and financial 

reporting fraud matters, a forensic accountant can 

explain technical accounting, reporting or auditing 

rules, and describe adherence to those rules in the 

current matter. in cases alleging misappropriation 

or embezzlement, a forensic accountant can 

summarise, explain and validate key accounting 

entries, cash flows and transactions relevant to the 

allegations, which is particularly important in cases 

involving significant data sets over many years. 

Cornmell: in all types of fraud matters, a forensic 

accountant can analyse, quantify and testify to the 

financial impact of an alleged fraud. These analyses 

can include damages analysis, solvency analysis, 

quantification of cash embezzlement and asset 

misappropriation, and quantification of profits. 

For example, solvency analysis can be particularly 

important in ponzi/investment scheme cases to 

determine whether or at what point a particular 

entity became insolvent. Quantification of profits can 

be particularly important in bribery and corruption 

matters, where the profits from contracts procured 

with the assistance of bribe payments can be subject 

to disgorgement. 
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CD: how can forensic accountants assist 
an organisation and outside counsel in 
dealing with prosecuting or regulatory 
authorities?

Tuttle: often an organisation and their counsel will 

engage independent forensic accountants to assist 

in the accounting, reporting, financial, and auditing 

aspects of a fraud investigation. An important 

aspect of these types of investigations typically 

involves providing regular, substantive updates 

to prosecuting or regulatory authorities as the 

investigation proceeds. The forensic accountants can 

play an important role in summarising, 

explaining, and detailing specific 

investigation findings during the update 

process. it can also be important to have 

the forensic accountants participate 

in the interface with regulators to help 

an organisation and their counsel 

respond to regulatory requests. it is not 

uncommon for regulators to request 

additional information or analyses as 

the investigation continues. in some 

cases these requests may be overly 

burdensome, or unattainable in the requested 

time frame. The forensic accountants can provide 

perspectives and suggestions in these situations to 

help all parties agree on the types of information and 

analyses that will both satisfy the regulators, and not 

create undue burden on the company.

maloney: it is not unusual for the forensic 

accountants to possess the most detailed 

understanding of specific key facts or transactions 

due to their role in the investigation, positioning them 

to provide relevant and important information to 

the authorities, and to answer a variety of questions 

posed by the authorities based on their detailed 

understanding of key facts. To the extent the forensic 

accountants have participated with counsel in 

interviews of key personnel they can also provide 

their perspectives on how the results of those 

interviews compare to the underlying key facts.

CD: from your experience, what 
processes can firms implement to reduce 
the potential for future incidences of 
fraud? Do you believe that firms do 
enough to prevent fraud, as opposed to 
tackling its consequences?

Jonathan Tuttle,
Debevoise & Plimpton

“The forensic accountants can play 
an important role in summarising, 
explaining, and detailing specific 
investigation findings during the update 
process.”
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maloney: Since the implementation of Sarbanes-

oxley in the US approximately 10 years ago, 

multinational companies have made significant 

progress in improving their internal controls to 

prevent fraud, and in developing and implementing 

anti-fraud compliance programs. Despite such 

progress, the continual increase in the size and 

complexity of large international organisations 

creates a constant challenge in fighting and reducing 

fraud.

Tuttle: As described earlier, a critical foundation 

is management’s ‘tone at the top’ being crystal clear 

in its focus on the prevention and consequences of 

fraud. Taking steps to ensure that these directives are 

continually reinforced at all levels of the organisation 

is critical to a successful anti-fraud environment. 

Likewise, having effective compliance programs that 

ensure that the organisation identifies, reviews and 

remediates misconduct in a timely and consistent 

manner also forms an important element of any 

successful anti-fraud efforts. 

Cornmell: Beyond these overall steps, being 

proactive, rather than reactive, in assessing fraud 

risks throughout the organisation is a very important 

aspect of a successful anti-fraud program. For 

example, the prospect of ‘surprise’ anti-fraud audits 

throughout the organisation may be an important 

deterrent to those considering inappropriate actions. 

in addition, taking immediate and appropriate 

action against those who commit fraud, and clearly 

communicating the consequences of their actions, 

is critical. These types of steps often create the need 

to deploy additional internal and external resources 

beyond what may be expected. However, considering 

the many examples of significant costs being 

incurred to investigate and resolve instances of fraud 

on a reactive basis, properly deployed investments 

in proactive anti-fraud resources can be a very 

wise investment in today’s ever increasing complex 

business environment.  CD
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CD: What key trends have you seen in 
construction sector disputes over the last 
12-18 months? 

White: The most striking trend is the decline in the 

number of disputes that have led to formal dispute 

resolution proceedings. Typically, during tough times, 

we notice a marked upturn disputes. That has not 

happened in this cycle. i also see greater attention 

to the identification and management of risks that 

can lead to disputes as the new cycle of projects has 

begun. 

 

CD: What types of disputes seem to 
emerge regularly in this sector? 

White: commercial disputes typically fall into three 

categories: delays, defects and scope changes. The 

industry also concerns itself with personal injury and 

safety claims as well. 

 

CD: Speed is a key concern in 
construction related disputes – without 
cash moving down the payment line, 
projects can grind to a halt. With this in 
mind, to what extent are parties involved 
in construction projects willing to 
sacrifice an optimal resolution for a quick 
resolution? 

White: There is a growing trend toward that kind 

of dispute resolution, though only as an interim 

measure. players in the construction market for 

large projects recognise that delay in resolution of 

a dispute is often the worst thing for a project. So, 

the use of DRBs and interim resolutions, with money 

moving under programs like the Uk’s adjudication 

process, are growing in popularity. Those procedures 

call for a quick and dirty resolution of the issue, with 

money moving and a reservation of rights to appeal 

or otherwise contest the interim ruling after project 

completion. it is interesting to note that very few 

projects have involved post-completion reviews of 

the interim ruling. We also see the growing use of 

‘standstill agreements’ where the parties agree to 

work to overcome a problem under an agreement 

that information exchanged, statements made and 

steps taken cannot be used in a subsequent dispute 

proceeding.

 

CD: What are some effective settlement 
techniques? Before the case is filed? after 
the case is filed? 

White: By far the most effective settlement 

technique is to get the issue fully briefed, with 

contemporaneous cost records and schedules 

involved. i find that the biggest impediment to 

resolution is the dance that parties to a dispute will 

often engage in when the claim is weak. For this 

reason, i advise clients to include provisions in their 
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contracts that require notice of the claim as soon as 

it arises and that the contractor provide detailed and 

complete evidence of its costs as soon as possible. 

once a case is filed, the same rules apply. Being well 

prepared is the best way to get a dispute settled.

 

CD: What methods of dispute resolution 
are popular in the construction sector? 
Does the complexity of such disputes 
make alternative dispute resolution a 
preferred option, at least as a 
starting point? 

White: Arbitration and mediation are 

the preferred means of dispute resolution. 

Recently, expedited interim resolution as 

described above is growing in popularity. 

in international projects – projects where 

capital and skill are likely to come from a 

number of countries like large mines, ports, 

oil & gas facilities, transport or other major 

infrastructure – arbitration and mediation 

are really the only means of dispute 

resolution. i have become a big fan of the concept 

embodied in the Uk adjudication process and often 

incorporate it in contracts when i am consulted early 

in a project. i also see a desire to streamline the 

arbitration process to reduce the time and cost of 

resolving disputes. This has led to the growing use 

of devices like non-binding expert evaluation, limited 

discovery, written direct testimony and expert panels 

– even in the US, where such devices are not usual in 

judicial proceedings.

 

CD: The cost of disputes is a major 
concern, especially in times like these 
when margins are thin. Is there any 
advice you can offer on how to manage 
cost or at least put some boundaries on 
it? 

White: in most markets the cost of disputes is 

driven by the intensity of information needed to 

support the arguments made by all sides. The best 

way to manage cost is to identify the proof required 

to support a claim in the contract documents. This is 

less of a risk than most people think. construction 

claims experts all know the documents that are at 

the core of establishing or defending a claim – cpm 

Philip R. White,
Dentons US LLP

“In international projects – projects 
where capital and skill are likely to 
come from a number of countries like 
large mines, ports, oil & gas facilities, 
transport or other major infrastructure – 
arbitration and mediation are really the 
only means of dispute resolution.”
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schedules, job cost reports, progress reports and 

the like. Throughout the project, executives make 

business decisions based on these documents. 

Why not resolve disputes on the same information? 

Another way to manage these costs, is through fee 

shifting to discourage the assertion of unjustified 

claims or resistance of well established ones. A 

final idea is to use a fast track dispute resolution 

procedure. The cost of construction disputes is 

closely linked to the time it takes for the resolution 

process to conclude. Thus, shortening that process 

reduces the cost. i have inserted these provisions 

into contracts, negotiated them after a dispute 

resolution process begins to get expensive and used 

fast track rules available from several of the major 

arbitration agencies. 

 

CD: What is the latest innovation you 
have seen in efficient and effective 
construction dispute resolution? 

White: Hands down, the use of Uk style 

adjudication or similar practices. We have also seen 

success with the ‘standstill agreement’ approach 

mentioned above. They really are variations on the 

same theme: put the dispute aside, keep the project 

moving and the heat will be taken out of the dispute.

 

CD: have you seen an increase in the 
use of arbitration to resolve construction 
related disputes? What are the 

advantages of this process for the parties 
involved? 

White: This actually varies by geography. in 

many places around the globe, there isn’t a notable 

increase because arbitration is the only available 

mechanism. in the US and Uk, i see a trend toward 

greater use of the courts because arbitration has 

become so unpredictable in terms of both outcome 

and expense. in canada, we saw a trend away from 

arbitration that has reversed itself as construction 

professionals have worked to curb some of the 

practices that drive arbitration costs up. Where a 

good court system is available – federal courts in 

the US and several notable states like Delaware – i 

am not convinced that arbitration is advantageous. 

Where a court is not available, the benefits of 

arbitration are obvious – it’s better than combat.

 

CD: The ability to avoid disputes is 
perhaps even more important than 
managing them. What steps can be taken 
at the pre-contract stage to minimise 
disputes and enhance the resolution 
process? Do you believe that firms pay 
enough attention to this during contract 
negotiations? 

White: i think both contractors and owners are 

beginning to pay more attention to these issues at 

the beginning of a project. i see more discussion 
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about identification of project risk, project controls, 

risk mitigation or management techniques and 

dispute resolution mechanisms. This is good practice 

because a robust discussion about risk allocation 

and management deals with problems before they 

cascade into a big dispute. in the event of a dispute, 

this kind of thinking helps shape the issues and 

decrease the cost of resolving them by keeping a 

sharper focus. 

CD: What general advice can you give to 
construction firms on managing disputes? 
On the whole, do firms need to do more 
to adequately prepare for the eventuality 
of a dispute arising down the line? 

White: Disagreements are a normal part of 

business; the trick is preventing a disagreement from 

becoming a dispute. Doing that successfully is a 

combination of taking the issues straight on as they 

arise and having realistic expectations about how 

they will be seen through the eyes of a third party 

charged with the duty to resolve disputes. This means 

thorough and thoughtful assessment when the issue 

is first recognised is key. Generally, our industry is 

not great at this; we tend to hope that other events 

will alleviate the issue and want to avoid the cost of 

a thorough analysis. However, this is one of those 

times when i tell clients: “You can pay a little now or 

an awful lot later”. Sadly, they do not take me at my 

word often enough.  CD
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pERspEcTiVEs

mEDiATinG 
BAnKinG DispUTEs – 
iT ALL ADDs Up
BY EILEEN CaRROLL
 > cEDR

With the ongoing controversy over Libor, 

banking disputes are once again in the 

headlines. Gone are the days of bowler 

hatted bank managers and the Natwest piggy 

bank collection; modern banking is a transnational, 

automated industry where a single sneeze leaves 

everyone at risk of catching a cold. Uncertainty and 

unreliability can even infect the numbers under 

scrutiny, with face value figures proving to be 

altogether more ambiguous when in dispute.

in such an intricate industry it is not surprising 

to see that banking disputes are on the increase: 

institutions can find themselves in dispute with 

clients, employees and regulators. practices 

ranging from private equity, hedge funds and asset 

management are increasingly under scrutiny from 

regulators, legislators and investors keen to discover 

what really happens to their money in the hands 

of finance professionals. This is not always easy in 

an industry which relies heavily on discretion and 
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trust to create long term, stable investor/manager 

relationships.

Anticipating and preparing for possible disputes, 

therefore, is vital to ensure that relationships are 

preserved and trust between parties nurtured. it can 

be thought of as a form of risk management, with the 

same scope for foresight and contingency planning 

as might be applied to assessing credit or market 

risk. For anyone thinking that relationships are a bit 

‘woolly’ for rigorous risk management, rest assured 

that the impact on a company’s bottom line from 

relationships gone sour is crystal clear.

Working out the figures – how mediation 
can help

in a case typical of the types of disputes plaguing 

the sector, an asset manager and one of its 

clients, a trust portfolio, came into dispute over 

the trust portfolio’s management instructions and 

expectations, and how these were interpreted by 

the asset manager. The client claimed that their 

emphasis on wealth preservation should have 

required the asset manager to understand that the 

portfolio should have been moved from balanced 

income portfolio to cautiously managed portfolio. 

The asset manager, meanwhile, claimed that they 

had not received a written or oral instruction relating 

to the change of mandate as to compliance, which 

meant that they had not changed their management 

strategy. The immediate shortfall was an eight 

figure sum, while the danger to the asset manager’s 

reputation posed even more significant losses.

Although reputation was a cornerstone concern, 

the impasse was eventually unlocked by scrutinising 

the numbers in play. The neutral working with the 

parties illustrated that the sums in play were being 

calculated by very different means by each party. 

Displaying clearly the steps each party took to get 

to their opening settlement figure, and asking for 

the rationale behind each step, allowed everyone to 

understand the different bases for positions.

cultivating a moment of clarity like this by ‘running 

the numbers’ is significant because it gets to the 

heart of a dispute. Seeing the full picture in numbers 

builds understanding and trust between the parties, 

revealing the logic behind each party’s position. it 

can bring to light factors that one or more parties 

have not been aware of or accounted for, such as 

offsets or particular compliance procedures. it can 

uncover existing points of accord, and zones of 

possible agreement. For disputes involving clients 

and employees, this can be the first step on the road 

to settlement.

The rules of the game – alternatives to 
regulatory impasse

Regulatory disputes tend to operate under the 

aegis of a more rigid legal framework; this does not 

diminish the value the mediation process can create. 

We should not ignore the role of better collaborative 

solutions in the field. While many commentators have 
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moved into knee-jerk calls for more regulation, the 

reality is that the banking crisis did not occur in a 

regulatory vacuum – the SEc in the US and the FSA in 

the Uk have been key players throughout the drama. 

They have themselves acknowledged the serious 

strategic failures in failing to spot the impending 

crisis, or the major gaps in practice that allowed 

serious investment scandals to roll on until exposed 

by the recessionary tide rolling out. The question will 

surely be not one of more regulation, but of how to 

make regulation more focused and more effective at 

the level of serious systemic risks.

Steps to settlement
For any team handling a banking or finance dispute, 

getting to grips with the figures in play is essential. 

First, working through the figures helps to create 

a logical process and framework for building your 

own team’s negotiating strategy: instead of plucking 

figures from the air, you will be better equipped to 

make and consider settlement offers because you 

have a numerical framework, and a clear line of 

thought, to refer to. Second, you will have a clearer 

idea of the strengths and weaknesses of your own 

case. Foreknown is forearmed, and if you know that a 

figure rests on a contentious (or indeed reliable) point 

of law, you can better anticipate whether or not it will 

withstand scrutiny.

Third, and perhaps most importantly, looking at 

the numbers in a dispute offers the opportunity to 

develop different negotiation strategies. Take the 

curiosity about the other party’s headline figures 

a step further, and think about how they have 

reached their total. How far do you follow their line 

of reasoning? What are your real interests in the 

dispute, and how can you achieve them? How can 

you help the other party get close to their interests? 

What do you have in common? Thinking in this way 

allows you to engage with the full complexity of the 

dispute in a focused way, which can be a boon for 

channelling the energy surrounding a dispute team 

productively and to positive effect.

Fortunately, financial fallouts can be effectively 

managed by going ‘back to basics’ and making sure 

everyone knows the numbers involved. Taking the 

opportunity to educate and learn about all facets 

of a dispute might just lead to that all-important 

breakthrough – and to a solution that adds up for 

everyone.  CD

Eileen Carroll QC (hon)

mediator and Deputy chief Executive

cEDR

T: +44 (0)20 7536 6012

E: ecarroll@cedr.com
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pERspEcTiVEs

mEDiATiOn is GAininG 
GROUnD in GERmAny – 
yET AGAin
BY ChRISTIaN WIRTh aND DaNIEL ECKSTEIN
 > WHiTE & cASE LLp

Despite the many attempts to breathe life 

into mediation in the past, the role it has 

played in Germany has been marginal. Today, 

however, it is once again the focus of attention on 

the market. The essential underlying ideas have long 

been well known, at least since the 1879 code of 

civil procedure (Zivilprozessordnung, ‘Zpo’) which 

contained provision for an “attempt at reconciliation”. 

As the parties were under no obligation to put in 

an appearance, such attempts all too often proved 

fruitless. Around 1920 ‘mandatory conciliation 

proceedings’ were introduced, although as this 

applied only in minor cases, this approach was also 

doomed to fail. in 1950, judges throughout Germany 

were given the duty of working towards an amicable 

settlement. Subsequent revisions of the Zpo have 

also attempted to promote conciliation proceedings.

None of these legislative efforts have resulted in 

a breakthrough for mediation. With the constant 

regularity of a pendulum, mediation swings into the 
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focus of public attention and is lauded as the optimal 

tool for dispute resolution – only to swing back into 

oblivion a short time later.

maybe this time – current legislation
Things will be different this time. At least that is 

what German lawmakers hope will be achieved by 

the mediation Act (Mediationsgesetz), passed last 

July to transpose an EU Directive into national law. 

This is the first time mediation has been regulated in 

separate legislation.

The legislation was introduced with the aim 

of relieving the workload of the courts. This is a 

definite must; according to the most recent statistics 

published by the Federal ministry of Justice, some 

1.2 million cases were pending before Germany’s 

650 local courts and almost half a million before the 

115 regional courts. The hope is that mediation will 

provide some relief.

The mediation Act runs to just 9 sections, yet 

despite its brevity it is far-reaching and applies to 

all cross-border disputes in civil matters, regardless 

of the parties’ domicile. it also affects all mediation 

proceedings taking place outside the framework of 

pending judicial proceedings.

What do the five sections at the heart of the Act 

actually regulate (the last four sections concern mere 

technical aspects)?

The first section of the mediation Act defines 

a number of terms. mediation is defined as a 

confidential and structured process, whereby parties 

to a dispute, voluntarily and acting on their own 

responsibility, seek to reach a settlement of their 

dispute. A mediator is defined as a person who, whilst 

maintaining independence and neutrality and without 
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himself having any decision-making powers, assists 

the parties by conducting them through that process.

Where it is important, the section is very clear – it 

makes it unmistakably clear that the parties are not 

be subject to any outside pressure when initiating 

mediation proceedings. The Act also recognises 

that confidentiality is a prerequisite for successful 

mediation. Another central aspect of mediation 

stipulated by the Act is the responsibility borne by 

the parties themselves: they are the ones who are 

meant to find the most suitable solution.

Where appropriate the Act has 

sensibly been left somewhat less 

clear-cut. The reference to a “structured 

process” means that no particular 

techniques or methods are stipulated 

or ruled out. provided the mediator is 

neutral and his actions are not directed 

by others, he is free to determine 

which mediation techniques are to be 

deployed.

The second section is structured according to 

the timeline of a mediation and contains provisions 

regulating the duties of those involved.

paragraph 1 begins by requiring the parties to 

jointly choose the mediator.

paragraph 2 stipulates the duties incumbent on the 

mediator before mediation proceedings start. The 

mediator has to ensure that both sides are aware of 

the principles and the course of the mediation, and 

that participation by the parties really is voluntary.

The next paragraphs in this section define the 

mediator’s duties in the proceedings. The mediator 

is required to be equally committed to all parties, to 

ensure that proceedings are fair and that there is a 

level playing field. The parties can end the mediation 

at any time; the mediator may end the proceedings 

if and when he concludes that continuation would 

be futile. if mediation proves successful and ends 

with the parties arriving at an agreement, the 

mediator has to ensure that the parties reached that 

agreement in full awareness and understanding of 

the circumstances and content of the agreement. The 

agreement can be recorded in the form of a written 

contract if the parties so wish.

Section 3 contains details relating to neutrality 

and independence of the mediator. The mediator 

is obliged to disclose any circumstances capable 

of having any effect on these two essential 

cornerstones of the mediation process.

“Provided the mediator is neutral and his 
actions are not directed by others, he is free to 
determine which mediation techniques are to 
be deployed.”
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The mediator is not allowed to conduct 

proceedings if he has previously acted for any of the 

parties – and even after the mediation has ended 

he is not allowed to represent any of the parties in 

any matter with a bearing on the subject considered 

in the mediation. This prohibition can extend to law 

firms. The parties are, however, free to appoint the 

mediator nonetheless, provided the appointment 

would not be contrary to the proper administration of 

justice. Lawyers have special duties when it comes to 

conflicts of interest, and therefore remain subject to 

the more rigorous rules of their profession.

Section 4 addresses the duty to maintain 

confidentiality in greater depth and extends its scope 

to include other persons with an involvement in the 

mediation proceedings, such as the mediator’s staff. 

This is accompanied by provision for a statutory right 

to refuse to testify. A number of exceptions to the 

duty to maintain confidentiality are listed as well. 

These can apply where disclosure is legally required 

(e.g., criminal matters), but also where disclosure of 

the content of the settlement agreed in the mediation 

proceedings is necessary to implement or enforce 

that agreement.

Finally, Section 5 stipulates that the mediator 

must have completed suitable training and 

regularly engage in continuing education. it is worth 

mentioning that as the law currently stands there 

is only one case in which the term ‘mediator’ is 

protected: legal practitioners must not use the 

title ‘mediator’ unless they can prove they have 

completed the relevant training.

At the same time as introducing the mediation Act, 

legislators also amended several procedural laws, 

above all the Zpo which now sets out that courts can 

refer parties to a so-called ‘judicial conciliator’, who 

is allowed to use all available methods of dispute 

resolution, including mediation. Unlike regular court 

proceedings, proceedings before a judicial conciliator 

are not public and transcripts are not prepared 

unless requested by the parties.

Outlook – will mediation replace other 
types of dispute resolution?

Time and thus also the cost factor are the essential 

elements in any litigious dispute. All solutions, 

whether achieved by court judgment or a subsequent 

settlement, presuppose a confrontational initial 

approach, and are thus automatically accompanied 

by significant administrative overheads; naturally the 

gap separating the parties is at its widest during the 

initial phase. mediation leapfrogs this step. it takes 

the possibility of reaching a solution as its immediate 

starting point and is hence ideally more efficient. 

Detours become unnecessary – in particular the 

procedural tactics so often dictated by the desire 

to ‘force a compromise’. Nevertheless, mediation 

does demand a high level of willingness to shoulder 

responsibility and the ability to conduct a dispute as 

unemotionally as possible. in practice this frequently 

proves to be the main stumbling block. parties often 
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fail to spot the advantage and are instead driven 

by the fear of losing time. Their reasoning is often 

circular, presupposing that classic litigation is a 

necessary stage. What mediation is actually meant 

to do is not to be a preliminary to litigation, but to 

replace it.

That is one of the reasons why mediation is on the 

up and enjoying increasing popularity, as confirmed 

by one of Germany’s largest insurers whose 

published report on the legal market states that 67 

percent of the German population find the thought of 

being caught up in proceedings before a state court 

unpleasant. Sixty-five percent have already heard the 

term ‘mediation’ and 46 percent are of the opinion 

that a lot of disputes could be resolved through 

mediation.

Does this mean that in the long run mediation will 

replace litigation before state courts and arbitral 

proceedings? No. The differences between the 

concept of proceedings where the actual decision is 

entirely in the hands of a third party and a mediation 

process in which the solution is produced by joint 

efforts are too great.

Whenever the parties concerned have to get along 

in the future, they will be well advised to consider 

adopting an objective approach and approaching 

a mediator. The fields where it makes sense to turn 

to mediation thus include not just family disputes 

but also certain types of business conflict. in both 

types of case, the opponents find themselves facing 

the need to get along even after the dispute has 

been formally concluded. Especially where business 

conflicts are concerned, the clever use of two-stage 

mechanisms (initial attempt through mediation, in 

the event of failure followed by arbitration) leads 

one to expect a long term increase in the number of 

mediation cases.

it follows that although mediation may not be 

suitable for all cases, it does have its place when 

it comes to some specific types of conflict. it 

is therefore to be hoped that it will succeed in 

occupying a position of its own, as the equal of 

the other dispute resolution mechanisms. German 

legislators have set the course in that direction.  CD

Dr Daniel Eckstein

Associate

White & case LLp

T: + 49 30 880911 0 

E: deckstein@whitecase.com

Christian Wirth 

partner

White & case LLp

T: + 49 30 880911 0 

E: cwirth@whitecase.com
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cORpORATE 
cOmpAssiOn 
WiLL EnhAncE 
pERFORmAncE
BY TONY BELaK aND J-R CuRTIN
 > 4ciViLiTY iNSTiTUTE

Unsatisfactory bottom-line performance arises 

from customer dissatisfaction, substandard 

quality, high costs, and large cycle times and 

these problems present as defects in products and 

services. companies worldwide have been under 

the mistaken notion that defects arise for only two 

reasons: (i) the processes and transactions which 

produce them are not put together well; and (ii) the 

processes and transactions are not operated in the 

best possible manner. However, there is a third factor 

which is also responsible for defects, and it is the 

inadequate level of consciousness of individuals who 

compose the organisation and the corporate level 

of consciousness (compassion). (Deshpande, 2013) 

compassion is generated by the mind but focused 

outward and is demonstrated in generosity directed 

toward others. There is an emerging understanding 

by neuroscientists that emotions are not separate 

from reason and emotions often enhance reasoning 

abilities rather than detract from them. “There is 
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strong evidence that higher levels of consciousness, 

which necessarily equate to higher levels of 

compassion, reduce defect levels in products and 

services even where six sigma programs are not 

in place. it follows therefore that compassion will 

boost the performance of six sigma programs. The 

link of compassion with performance presents a 

huge opportunity for all organizations to improve 

performance at all levels. That is provided the rational 

mind can be convinced about the scientific basis of 

the effort.”

A number of prestigious scientific and medical 

journals have carried full-length articles on 

meditation, which is far more powerful than merely a 

means to improve health. it is a pathway to individual, 

organisational, national, and global transformation 

and peace. Studies on the value of meditation 

are not limited to science journals alone. A recent 

Huffington post article said “in addition to creating 

social, cultural, intellectual, physical, ecological, 

emotional, and spiritual value for all stakeholders, 

conscious businesses excel at delivering exceptional 

financial performance over the long term. For 

example, a representative sample of conscious 

firms outperformed the overall stock market by a 

ratio of 10.5: 1 over a fifteen-year period, delivering 

more than 1,600 percent total returns when the 

market was up just over 150 percent for the same 

period”. or, as mackey and Sisodia put it: “conscious 

businesses win, but they do so in a way that is far 

richer and more multifaceted than the traditional 

definition of winning”. more and more businesses 

recognize that the traditional definition is no longer 

working, even for the ‘winners’. As a result, a quarter 

of large American employers have introduced some 

sort of stress management program. At one of those, 

General mills, over 80 percent of executives who 

attended a seven-week meditation course reported 

that they felt an increased ability to make better 

decisions.

A professor of medicine, Bella Depaulo, ph.D., 

Harvard, claims lifestyle changes are better 

than drugs or therapy for treatment of multiple 

psychopathologies, for fostering social and individual 

well-being, and for improving cognitive functioning. 

The important lifestyle changes recommended 

as nearly as effective as psychotherapy or 

pharmacotherapy, are exercise, nutrition and diet, 

recreation, relationships, relaxation and stress 

management, service to others, spiritual or religious 

involvement, and time in nature. if these activities 

make us happy, what is common to several of these 

lifestyles and how might we go about taking the first 

steps to a better life? The answer is to learn to be 

more compassionate.

compassion is a virtue of empathy for the suffering 

of others and is regarded as a fundamental part 

of human love and a cornerstone of greater social 

interconnection and humanism – foundational to 

the highest principles in philosophy, society, and 

personhood. compassion is ranked a great virtue in 

numerous philosophies and is considered in almost 

cORpORATE cOmpAssiOn WiLL EnhAncE pERFORmAncE

http://www.corporatedisputesmagazine.com


118	CORPORATE DISPUTES		Oct–Dec 2013 www.corporatedisputesmagazine.com

PERSPECTIVES

all major religious traditions as among the greatest of 

virtues. What we know as the Golden Rule – “Do unto 

others as you would have done unto you” – should 

be modified to “Do unto others as they would have 

done unto them”, in order for compassion to be 

more fully realised. The emotional intelligence aspect 

of this is the focus outward rather than inward in 

recognition of the accumulating evidence that other-

centeredness and interconnectedness are central 

aspects of humanity.

A good first step to compassion is 

through improved listening. To listen 

is also to communicate and there are 

two emotional factors that affect most 

conversations: (i) how you feel about 

the other person’s ideas; and (ii) what 

you believe the other person feels about 

your ideas.

When we understand the role 

emotions play in communication we 

will be able to place ourselves in the 

other person’s shoes. Empathetic communication 

links people and performance and forms the basis 

for common action, generates power to leverage 

communication to targeted goals, and gives 

relationships their foundation to empower rewarding 

and positive exchanges. American workers lack 

communication, collaboration, critical thinking and 

creative skills, according to a recent survey by the 

American management Association.

The number of executives rating their employees 

as below average increased across all four areas 

since the survey was last taken in 2010. Almost 20 

percent of workers lack at least average creative 

skills, according to executives.

To be a successful team member, friend, spouse 

and human being, you must possess great empathy 

and sensitivity to the needs and wants of others. The 

secret to empathy is understanding and caring. You 

must be able to communicate in both words and 

actions that you are interested in them as individuals 

and they need to know that you appreciate 

their efforts and that their accomplishments are 

recognised. Healthy relationships are built on 

recognition, communication, trust, and compassion, 

perhaps the greatest of virtues.

corporate kindness has always been the exception 

but in the past few years international brands are 

embracing socially kind deeds in compassion as an 

unusually effective means to market themselves to 

“American workers lack communication, 
collaboration, critical thinking and creative 
skills, according to a recent survey by the 
American Management Association.”
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consumers, employees, and even stockholders. Some 

are listening to their hearts while others are attuned 

to social media chatter and creating consumable 

spin. Nevertheless, there is one audience that is 

watching closely: millennials. This trend-setting class 

born between 1982 and 2004 live and breathe social 

media and are broadly convinced that doing the right 

thing is mandatory. corporations should be aware of 

the social mores of their customers, and compassion 

is a rapidly growing influence in the workplace and in 

personal and professional interactions.

This is a challenging time for businesses, 

organisations, or any affiliation or association of 

people who must work together in a productive 

and goal oriented manner. Regulations, laws, and 

policies create shifting sands and often a storm of 

protest in the modern workplace, where we feel 

disoriented because our foundation of standards 

and the old ways of conducting ourselves has 

crumbled. There is no solid ground some days due 

to external forces that impact the corporate culture, 

and that stress can replicate itself internally, affecting 

relationships, communication and productivity. The 

global workplace is increasingly suffering profound, 

chronic and pervasive instances of betrayal, 

and many have come to expect situations and 

relationships characterised more by deceit than 

trust. managing conflict requires a high level of skill 

in the collaborative arts and appropriately designed 

training and educational programs are an essential 

first step, coupled with a dedication to promoting the 

excellence of the external as well as the excellence 

of the internal.  CD
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CD: Latin america is regularly view 
as a high-risk environment in which to 
conduct business, due to its association 
with fraud and corruption. Do you believe 
this is a fair assessment of the region?

 

fogarty: i don’t think one can assess a region 

which contains – including the caribbean and mexico 

– 26 countries with diverse populations, histories 

and cultures by one definition. Each country is at 

different stages of development economically but 

also in terms of rule of law and transparency. Having 

said that, there is certainly a significant level of 

corruption that still exists in many parts of the region. 

We see though, with the recent protests in Brazil 

and colombia being one example, that there is an 

increasing frustration with corruption in federal, state 

and local government, among other concerns. While 

most countries have strong anti-corruption laws on 

the books, the enforcement of the same has been 

sporadic and inconsistent. i see this changing going 

forward as governments begin to understand the 

political and economic ramifications of the failure to 

enforce regulations designed to reduce fraud and 

corruption.

 

CD: have there been any recent fraud 
cases of note? What lessons might we 
draw from their outcome?

 

fogarty: There are a number of cases in recent 

years but a recent case in the last year comes 

to mind. in colombia, interbolsa was the largest 

brokerage firm in the country. initially regulators 

sought to liquidate the firm after what was described 

as a number of bad business decisions. However, 

as further information became available, it became 

clear that there were issues of alleged accounting 

fraud, misuse of client funds and money laundering. 

The matter is still under investigation but has had 

political and financial ramifications throughout the 

business sector in colombia. it is interesting to 

note that several of the financial regulators charged 

with ensuring that interbolsa was engaging in 

proper business practices had also been interbolsa 

employees prior to their government tenure. 

This highlights the fact that corporate and public 

corruption continue to be a major problem in the 

region. At the same time, it also demonstrates that 

governments in the region are becoming more 

responsible about preventing fraud in all its forms. 

For clients, this case demonstrates the importance 

of conducting proper due diligence before entering 

into business partnerships or investments even 

with well-known and respected firms in the region. 

To the extent possible, one should also understand 

the seriousness with which the potential partner 

takes compliance with both local and international 

regulations. 
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CD: In your opinion, are governments 
in Latin america doing enough to tackle 
the underlying causes of corporate fraud 
within their countries? Is the onus always 
on multinational companies to take 
preventative measures? 

 

fogarty: With the caveat of being cautious about 

defining all countries under one standard in the 

region, i do think regulators and governments are 

beginning the arduous process of looking at the 

underlying causes of corporate fraud – 

but it will take time. in countries where 

corruption and fraud are ingrained in 

every day business dealings, this will take 

years. in other countries, that work has 

already begun and progress is being made. 

Ensuring that the judiciary and courts are 

above reproach will be a major challenge 

going forward. As for what multinational 

companies should and shouldn’t be doing 

in Latin America in terms of preventative 

measures, based upon my experience in the 

region, those who are proactive and assume nothing 

are those who stand the best chance of preventing, 

identifying and resolving issues that come up with 

employees and third parties related to fraud and 

corruption.

 

CD: What advice can you give to 
overseas investors on conducting due 

diligence to detect potential fraud? Do 
you believe that foreign investors looking 
to enter Latin america place enough 
emphasis on due diligence? 

 

fogarty: As a general rule i strongly recommend 

investigative due diligence as a tool that is not only 

effective in weeding out reputational and business 

risks but is cost-effective when compared to the 

potential costs of an investigation down the road, 

which could have been prevented by taking such 

precautionary steps. conducting the proper level of 

due diligence regarding investment partners, third 

parties and employees is an efficient tool to identify 

not only fraud, but also a host of issues related to 

corruption, bribery and theft. Because the amount 

of reliable information that can be gleaned from 

the public record in Latin America is inconsistent 

and at times unreliable, it is important for clients to 

Richard Fogarty,
Berkeley Research Group, LLC

“Conducting the proper level of 
due diligence regarding investment 
partners, third parties and employees 
is an efficient tool to identify not only 
fraud, but also a host of issues related to 
corruption, bribery and theft. ”
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include, as part of any due diligence, a check of the 

industry reputation of the individuals and companies 

in question. in general, clients rely too heavily on the 

most rudimentary levels of due diligence, such as 

a quick internet search or a review of media. That 

won’t work in Latin America.

CD: What action should a firm take 
when fraudulent behaviour is detected? 

 

fogarty: companies should not be wondering 

what they are supposed to do when such behaviour 

is identified, whether it is associated with an 

employee, officer or a third party. The very first 

thing that a client should have is a protocol and 

methodology in place through their compliance 

program and internal controls. That means that 

that there is a clear definition of what fraud is, who 

it should get reported to and how to address it 

internally and, if necessary, with the assistance of 

outside counsel and perhaps a forensic accounting 

firm.

 

CD: are you seeing a rising demand 
for asset tracing services to identify and 
recover the proceeds of corporate fraud 
in Latin america? What challenges tend to 
surface in this field? 

 

fogarty: The short answer is yes. That rise has 

been in proportion with stronger legislation by law 

makers, stricter enforcement by regulators and an 

increased focus by the judiciary in certain countries 

on recovery. one thing we have seen – not only 

among multinational clients but increasingly ‘in-

country’ local clients, whether it be Brazil, mexico, 

colombia or chile – is more demand for assistance 

in asset tracing investigations in Latin America 

as well as elsewhere. As for challenges, the most 

important thing to recognise is that in cases of fraud 

or corruption, the very parties whose assets you 

are trying to identify and recover will do everything 

in their power to make it difficult to identify those 

assets. That doesn’t mean that a review of the 

public record in any jurisdiction isn’t worthwhile. it 

helps develop a profile of the subjects and in some 

cases, identifies real and personal property, financial 

instruments and most importantly, leads which may 

assist in then trying to find assets in the names of 

shell companies, family members, girlfriends or 

boyfriends, and so on. 

CD: What fraud related risks and 
liabilities might arise from working 
with third-party business partners in 
the region? What steps can firms take 
to mitigate or avoid such risks when 
entering into a business partnership? 

 

fogarty: in Latin America, one must always be 

cognisant of the fact that the people who you think 

are running the firm or vendor that is your potential 
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partner, may not in fact be the decision makers or the 

true owners. As well, always be leery of government 

representatives or agencies recommending that you 

enter into partnerships with specific third parties. 

That usually spells trouble. in fact, clients should pay 

particular attention specifically to how this potential 

company or individual came to the attention of the 

client. Who recommended them? An employee? A 

relation of an employee? Are they qualified or has 

the company only come into existence in the last six 

months? Do they have other clients? Ensuring that 

any contract with third parties provides proper legal 

protection is an obvious solution. obtaining audit 

rights is also quite helpful but depends on the type 

of partnership one is entering into. in working with 

our clients in any industry – whether it be energy, 

hospitality, retail or finance – we strongly recommend 

that proper investigative due diligence is undertaken 

prior to entering into any type of third party business 

relationship. The work doesn’t stop there. Even after 

an agreement is reached, annual due diligence of 

third parties should be continued to identify if there 

is new ownership, new litigation involving the partner, 

other clients, financial health, contracts with the 

government, or, in the worst case scenario, criminal 

activity or investigations of the firm or individual.  CD
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CD: In your experience, how serious 
and widespread is corruption activity in 
Brazil?

Whitehead: i would say that overall the incidence 

of corruption in Brazil is relatively high, although by 

no means is Brazil in the top tier of errant countries. 

This view is based primarily on my interactions 

and discussions with clients and my experience of 

conducting forensic and compliance work in various 

other regions, albeit i am a relative newcomer to 

Brazil. it also reflects what i have seen and read 

in various surveys and studies. The Transparency 

international perceptions index for example ranks 

Brazil somewhere around the middle of all 180 

ranked countries – and ahead of most of the BRic 

countries – but this must be seen against the fact 

that Brazil is now the 6th largest economy in the 

world. i think it is important to appreciate two 

important factors when assessing corruption in 

Brazil – the relatively high level of involvement that 

the public sector still has on business, and the sheer 

size and diversity of this amazing country which 

encompasses some of the most modern cities 

anywhere but also vast remote areas and a multitude 

of small towns and villages not unlike some parts of 

the developing world.

Lopes: i would stress some additional points here. 

Firstly, pwc’s most recent Global Economic crime 

Survey in 2011, which is based on the experiences 

of clients who complete our survey, found that 

Brazil rated smack on the average figure and ahead 

of many territories which are often cited as being 

ahead of Brazil in such matters, such as the ease 

of doing business. The survey result means that 

around one-third of all businesses had suffered at 

least one incidence of corruption in the previous 

year. Secondly, based on my experience of working 

with m&A clients looking to invest into Brazil, as well 

as indications from compliance risk assessments 

and investigations, it seems that the prevalence of 

economic crime could be higher than seen in the 

pwc survey. We are repeating the survey in January 

2014 so it will be interesting to see any progression. 

in my view, there might be a cultural tendency to 

avoid calling corruption when it is seen, or it could be 

it is not always recognised as such.

CD: how would you describe Brazil’s 
regulatory approach to fighting 
corruption, prior to the introduction of the 
new legislation?

Lopes: Brazil’s penal code provides for individuals 

to face criminal charges related to various corrupt 

acts with the penalty of a fine and/or imprisonment. 

Under the civil code, convicted fraudsters can 

be made to make good financial loss arising from 

their acts. Administrative legislation and regulation 

provide for public officials to be charged with various 

acts related to corrupt activity, for example, abuse 
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of office. in practice, in Brazil, the arsenal of legal 

sanctions has not been vigorously applied in dealing 

with corrupt activity, and as a result prison sentences 

for such activities are rare to say the least.

Breno: over the last 10 years or so leading up to 

the new legislation there has been some positive 

progress in developing the legal and regulatory 

framework. During this period Brazil signed various 

conventions with the likes of the oEcD, oAS, UN 

and others, which meant that they agreed to 

enhance legislation around anti-corruption and 

anti-money laundering (AmL). Another key initiative 

saw the creation in 2003 of the Brazilian 

General comptroller’s office – the cGU or 

Controladoria Geral da União – which is the 

body responsible for fighting corruption and 

ensuring transparency in the public sector. 

in 2012 Brazil introduced its new AmL law. 

There is currently a draft bill dealing with the 

protection of whistleblowers. public bidding 

– often the source of lurid allegations of 

impropriety in the past – was revamped in 

2011.

Whitehead: We can see that the new legislation 

is really just the latest initiative in a recent wave of 

positive progression to better equip Brazil’s legal 

and regulatory system with the tools to deal with 

the scourge of corruption. With these in place, it 

seems that going forward any failing to deal with the 

problem of corruption in the public sector cannot be 

blamed on inadequacies in the law. 

CD: What were the key drivers for 
regulatory change?

Whitehead: Without doubt the global forces 

impacting regulatory and compliance changes 

seen elsewhere have been key drivers underlying 

the drive for positive change in Brazil. primarily we 

can thank the penetration of US business and the 

FcpA regime, not to mention the escalating cost of 

penalties; the publicity around the new Uk Bribery 

Act; and the success of the oEcD in persuading so 

many countries so sign up to, and follow through 

on, pledges to criminalise bribery and corruption. 

in short, the internationalisation of business has 

coincided with Brazil’s rise up the economic pecking 

order, meaning that change was inevitable. We should 

Juliana Breno,
PwC Brazil

“During this period Brazil signed various 
conventions with the likes of the OECD, 
OAS, UN and others, which meant 
that they agreed to enhance legislation 
around anti-corruption and anti-money 
laundering (AML).”
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also not discount the drive for change from within 

– the lobbying efforts and advocacy of the Brazilian 

business community of actors including managers, 

lawyers, and accountants amongst others, who have 

been exposed to best practice and the economic 

benefits that come from more transparency, a 

modern regulatory regime and a more level playing 

field.

Breno: on top of this i would say that another 

driver has been the rapidly increased m&A activity 

in Brazil in recent years, particularly after the 2008 

financial crisis, which meant that more traditional 

recipients of investment funds were suddenly less 

attractive. many overseas investors targeted Brazil 

to expand their operations abroad. This push was 

followed by the need to observe international anti-

corruption regulations and standards mandated 

in the investing entity’s home-base country. As a 

result, the requirements of the FcpA, Uk Bribery 

Act and similar legislation have become understood 

and increasingly entrenched in target companies in 

Brazil, further increasing the demand for similar local 

legislation.

Lopes: i would say that an indirect driver has been 

the increasing appreciation amongst the larger and 

mid-size corporate players that some requirements 

of, say, the FcpA, actually make good business 

sense – for example, the emphasis on knowing who 

you are doing business with can unlock previously 

unknown issues such as conflicts or reputational 

issues which can then be dealt with. Ethics and 

integrity, demonstrated through the increased 

awareness amongst employees, and the existence 

of a robust compliance program, has been seen 

as a differentiator in the marketplace, attracting 

other entities that share the same philosophy to do 

business with. We have a saying in Brazil that applies 

in this situation: “Tell me who you deal with, and i will 

know who you are”. it has been seen as something 

that contributes to the achievement of one of the 

main – if not the main – purposes of an entity: long 

lasting existence.

CD: Could you explain the main 
provisions and sanctions of the new law?

 

Breno: The new Act has jurisdictional reach 

similar to the FcpA and Uk Bribery Act. it applies to 

both the domestic and foreign actions of Brazilian 

companies. it also governs actions within Brazil of 

non-Brazilian companies that have an office, branch, 

or other type of representation in Brazil, even if this 

is temporary. The Act follows the FcpA in dealing 

solely with acts relating to public officials, but 

these can be public officials outside Brazil. The law 

prohibits actual or attempted misconduct, including 

bribery with or without the use of third parties. part 

of the Act also relates to bid rigging and fraud in the 

public procurement process. The legislation applies 

to entities directly or indirectly controlled by the 
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public sector in Brazil or abroad, and individuals 

with even temporary or unpaid employment at 

such entities. Where a company benefits from the 

corrupt actions of directors, officers, employees or 

agents, liability is restricted to civil and administrative 

penalties – damages, administrative fines, and other 

civil penalties. For these individuals, related criminal 

charges may apply under existing legislation.

Lopes: Financial penalties can be steep. 

Administrative fines range from 0.1 to 20 percent of 

gross revenues, under a parallel computational basis 

fines can range from R$6000, which is approximately 

US$3000, to R$60m, which is approximately US$30m. 

on top of the administrative fines, the court can go 

further and order disgorgement of benefits obtained, 

or suspension or partial interruption of the offending 

company’s activities. on the other hand, fines can 

be mitigated where a company can demonstrate a 

robust compliance or integrity program, or where 

there has been good cooperation with investigators.

Whitehead: it is also important to be aware of 

successor liability provisions in an m&A setting. 

Brazil’s new Act follows the FcpA and Uk Bribery Act 

by imposing successor liability stipulations. Under the 

Brazil law, successor liability is limited to restitution 

or a fine up to the value of assets transferred in the 

transaction.

nEW AnTi-cORRUpTiOn LEGisLATiOn in BRAZiL

http://www.corporatedisputesmagazine.com


www.corporatedisputesmagazine.com	 CORPORATE DISPUTES		Oct–Dec 2013	131

MINI-ROUNDTABLE

CD: how will the new law impact 
domestic firms that have not been 
required to deal with anticorruption 
laws until now? how do you expect 
them to respond to the new compliance 
requirements?

Lopes: The new Act will mean some changes 

are required for many domestic companies. Some 

have paid ‘lip service’ to the changing environment 

and the need for a new expansive view of risk and 

compliance, but in real terms have done 

very little. it must start at the top – the 

phrase ‘tone at the top’ is overused to 

be sure, but it is critical nonetheless. This 

means anti-corruption compliance must 

become a cEo agenda item, and must be 

a relevant component of the enterprise risk 

management structure. it will involve some 

cost – compliance officers need to be high 

calibre, have a properly resourced unit, and 

be adequately remunerated – perhaps this 

has not always been the case in the past. 

in short, companies must stop being reactive around 

compliance and corruption and take a proactive 

stance. Those that do will see both reputational 

enhancement and financial payback over the short to 

medium term.

Whitehead: Already there is activity and a 

gearing up in the marketplace. We are seeing top-tier 

national players taking professional advice to help 

them design robust anti-corruption compliance 

programs, whilst others are investing in personnel 

to beef up their compliance functions. Some smart 

companies have started to embed anti-corruption 

compliance thinking into their organisational DNA. 

So far, large family-held businesses and SmEs have 

been somewhat slower to get on board, but this is 

starting to change as awareness of the new risks, 

and benefits of good practice, starts to take root.

CD: What advice would you give to 
foreign multinational firms that now 
need to integrate Brazilian anticorruption 
legislation into their international policies 
and processes?

Lopes: Brazil’s General comptroller’s office (cGU) 

has published high level guidelines to help Brazilian 

Leonardo Lopes,
PwC Brazil

“Anti-corruption compliance must 
become a CEO agenda item, and must be 
a relevant component of the enterprise 
risk management structure.”
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companies implement effective compliance or 

integrity programs. it also refers back to guidance 

published by the oEcD and by the reputable NGo 

Transparency international. This guidance is similar 

to that published separately by US and Uk authorities 

in relation to effective compliance programs. All talk 

in terms of getting ‘tone at the top’ right, 

having a code of conduct, a thorough risk 

assessment, and clear policies on high risk 

areas such as dealing with public officials, 

making gifts and entertaining clients. of 

course it is important to study and follow 

the published guidelines. But in terms of 

providing clear practical advice to clients, 

i would urge them to start by properly 

mapping their risks across the business 

by functional area, type of transaction, 

geography, and who the business deals 

with. it is crucial that companies have a deep 

appreciation of who their business partners are – 

it never ceases to amaze me in Brazil that often 

companies know very little about key customers 

or the relationships they have inside the company. 

Lack of such knowledge can open up all kinds of 

risks under the new Act, as well as the US and Uk 

equivalents.

Whitehead: i agree. Good preparation starts and 

ends with knowing your own business well and then 

implementing the right controls and compliance 

program to deal with the identified threats within 

the business and regulatory environment. many 

international businesses are ahead of the game and 

have already adopted compliance programs that 

have been tested in other jurisdictions. Those that are 

lagging need to move fast as the new law becomes 

effective in January 2014. 

CD: Looking ahead, do you believe the 
new law, through practical enforcement, 
will be effective in reducing corruption 
activity in Brazil? What major challenges 
do you see going forward?

Whitehead: i am cautiously optimistic. But as 

the old saying goes ‘the proof of the pudding is 

in the eating’. i think we need two trends to take 

root for this optimism to be seen, in hindsight, as 

being well placed. Firstly, the global momentum 

around compliance and anti-corruption must be 

Martin Whitehead , 
PwC Brazil

“Good preparation starts and ends with 
knowing your own business well and 
then implementing the right controls 
and compliance program to deal with the 
identified threats within the business 
and regulatory environment.”
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maintained in spite of any extended period of low 

growth. This external environmental pressure will 

greatly help enforcement under the new legislation 

in Brazil. Secondly, to be blunt, we need to see a 

‘big fish’ properly punished for breaking the law 

– and where warranted this will mean jail time in 

addition to financial penalties. As elsewhere in the 

world, in recent years the Brazilian public has grown 

weary of hearing about new tougher laws to reduce 

corruption, yet they have seen no real progress in 

terms of convictions and meaningful penalties. But 

that could change with this new law. corruption 

needs to be seen to be punished. Recent events 

seem to suggest that public sector corruption will not 

simply be quietly tolerated any more in Brazil.

Lopes: The time is now to embed a new culture 

whereby corruption is no longer tolerated in the 

public sector. The legislation is not perfect, but it 

does demonstrate great progress. We also have 

some local companies that are subject to the FcpA 

and Uk Bribery Act, meaning that we have a decent 

set of tools to work with across the public and 

private sectors. if we do not make a big dent on the 

incidence of corruption in Brazil, we have no-one to 

blame but ourselves. i am an optimist. There will be 

challenges at the beginning of course, but the long-

term benefits certainly will be there. countries that 

are under the common law, and have more mature 

anti-corruption legislation, such as the US, still face 

challenges. As long as we live in a capitalist world, 

with fierce competition, and intense pressure for 

better results, combined with public bureaucracy, the 

risk of corruption will be there. 

Breno: This is an exciting time to be in the area of 

business or consulting dealing with compliance and 

combating corruption. i believe that the gains made 

in terms of the new regulatory environment will not 

be rolled back as i see a mindset change among 

the Brazilian people. once we see early examples 

of enforcement, so that corrupt activity is seen to 

be punished, any unconvinced Brazilians will rapidly 

become less sceptical and will start to believe that 

fighting corruption in Brazil is feasible and possible. 

This will then further erode what for too long has 

been a major brake on economic development in 

Brazil.  CD
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CD: In your experience, how well do 
companies know their business partners?

anjum: in most circumstances, companies live 

under a false illusion that they know their business 

partners well; however, due to the confidential and 

proprietary nature of most businesses that would be 

positioned to engage with business partners, most 

companies do not know their business partners 

as well as they should. in most scenarios, the only 

time a company truly engages in the full-out due 

diligence of a prospective company is in a pre-ipo 

or pre-merger situation. Absent that, for routine 

business alliances, most companies do not realise 

the importance of a thorough vetting process until 

problems arise further down the line. companies 

considering a strategic business alliance, whether 

a formal merger or a new joint venture, would be 

wise to retain the services of a company that can 

vet prospective business alliances in a grassroots 

manner. compliance best practices make no secret 

of the fact that emerging markets have a dearth 

of online and public data. it is imperative to vet a 

company by interviewing not only employees, but 

also other businesses in the local markets. The best 

way in which to vet a company is to engage with a 

company that has local connections and resources. 

Such hands-on vetting puts any company looking 

to align with a foreign business in an advantageous 

position. The overall boon becomes a sense of 

security that one’s international reputation remains 

pristine. 

CD: Do companies fully appreciate the 
inherent risks they face when engaging 
with a business in a joint venture, 
strategic alliance, licensing arrangement, 
or other initiative?

anjum: companies do not often appreciate the 

tangible risks associated with a strategic alliance, 

licensing arrangement and or other initiative. 

companies in their estimation handle those risks 

with legal protections, such as detailed contractual 

provisions safeguarding their interests, as well 

as insurance and reinsurance policies to hedge 

themselves. However, the risks that companies do 

not contemplate fully at the outset of a business 

relationship are often the intangible elements that 

can sink a business. These might include: a partner 

organisation’s inability or unwillingness to share 

confidential yet necessary information; a prospective 

business partner with an unclear or divergent 

goal; a lopsided arrangement value, with one party 

gaining more than the other, or one company valued 

at drastically more than the other; or a lack of 

honesty about the process and changed business 

circumstances for one or other company during 

the course of the business arrangement. Beyond 

this, a third party risk that companies often do not 

consider is what pre-existing business relationships 
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a prospective business partner has in place. Even 

if a company is diligent in its investigation of the 

target business partner, oftentimes companies will 

not think to investigate the vendor or any third party 

relationships the prospective business partner has 

in place. This is particularly prevalent in the middle 

East, where most business are only recognised when 

taking on a silent local partner. in light of the FcpA, 

Dodd-Frank Act and Uk Bribery Act, compounded 

by an ever expanding globalised business 

landscape, using person to person 

interviews in conjunction with on the 

ground research is necessary to uncover 

exactly what ties a prospective business 

partner has with the local environment, 

and local businesses, in order to effectively 

gauge whether the business alliance will be 

a positive undertaking. 

 

CD: To what extent can 
companies avoid disputes by being 
more diligent in their dealings with 
potential business partners?

anjum: A company may not be able to avoid all 

potential disputes, but a thorough due diligence 

process at the outset of a new business relationship 

can help a company avoid negative financial, 

reputational and operational issues. There are several 

practices that a business can build into its core 

operational methodology for prospective business 

relationships. The diligence process should involve 

collecting information from the prospective partner 

in the way of background on the company and its 

best practices, and then reviewing this information to 

verify data, and follow up personally on any potential 

problem areas, including business relationships with 

other entities or government sanctions. This can be 

accomplished by accessing sanctions lists and other 

corporate wrongdoing blacklists, which countries 

maintain via protective agencies such as the office of 

Foreign Assets control in the US. it is also important 

to understand the target company’s relationship 

with business partners, third party vendors and the 

local government. Further, companies should review 

which of the target company’s business partners 

and consultants will be active in each particular 

business alliance, then vet whether their involvement 

is truly necessary, and what background is available 

Zafar I. Anjum,
Corporate Research and 
Investigations LLC

“A company may not be able to avoid 
all potential disputes, but a thorough 
due diligence process at the outset of 
a new business relationship can help 
a company avoid negative financial, 
reputational and operational issues.”
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on them – to examine potential bribery, insolvency, 

etc. Should any information obtained not conform, 

or put into question the target company’s financial, 

operational or ethical reputation, it is prudent to 

immediately engage a third party company to vet 

those issues.  Finally, a well written comprehensive 

contract can establish a straightforward relationship 

by isolating potential points of liability – such as a 

target business partner’s other relationships and any 

incurred liabilities – as well as timing, deliverables, 

and insulation from local government sanctions or 

taxes.

CD: What are some of the consequences 
that might face a company, such as 
reputational or financial damage, if a 
dispute does arise?

anjum: oftentimes, companies only contemplate 

the damages they may face should a business 

relationship end. What they do not contemplate are 

the consequences of being contractually bound in a 

negative business relationship. This might include a 

situation where the target company has not posted 

its financial losses, and the business partners are 

thus ‘trapped’ in a scenario where their fortunes 

are tied to that of the floundering target company. 

in another example, after entering into the business 

relationship, the target company may bring on board 

management or partners that do not ascribe to the 

levels of professionalism that the target company 

originally espoused. Also, if a target company has 

been previously embroiled in litigation or disputes, it 

is important to note how they have publicly handled 

the dispute. While business disagreements may arise, 

it is risky to align with a target company that has not 

handled itself professionally from a media standpoint. 

CD: What steps should companies 
take to investigate the backgrounds 
of companies they work with, and the 
individuals that these businesses employ?

anjum: While many companies utilise their legal 

departments to conduct due diligence investigations, 

it may be a better use of resources to engage an 

external party to undertake the work. in order to 

investigate a company, a number of factors must 

be researched using a combination of public record 

search, face to face interviews, governmental 

research, and court docket search. Such factors 

include a review of the target company, including 

its ownership and management, not limited to 

active partners, but also beneficial owners and any 

shareholders – essentially anyone with influence over 

the entity. it should also include an analysis of the 

target company’s civil, criminal and regulatory history, 

as well as its internal compliance programs and how 

the target company handles any areas of potential 

risk. Further, a list of references from both former 

business partners, shareholders and local business 

liaisons should be obtained, which can provide 
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details on the target company’s business practices 

and experience.

CD: how can companies determine 
whether doing business with a particular 
partner might lead to a dispute with 
regulators?

anjum: An assessment should include the type 

of relationship between the target company and 

its own vendors, including how much oversight the 

company has; corruption risk associated with the 

jurisdiction, since certain countries are more prone 

to corruption; interaction with government officials, 

including whether the target company maintain 

strong standing with local officials and whether 

any sanctions have ever been levied against the 

company; whether the target company has a strong 

internal framework for reviewing best practices 

and a compliance program with detailed reporting 

procedures that identify, neutralise or discipline areas 

of risk; and any known adverse information about 

the target company. There are of course certain 

‘red flags’ that may appear during the process. 

These include a target company that appears to 

be especially favoured by the local government – 

especially where it may be revealed that any partner 

of shareholder holds significant ties to local officials 
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or governmental agencies; a prospective partner that 

refuses to disclose the identities of silent partners 

and other part owners; or a target company that has 

an unorthodox manner of financial record keeping 

or refuses to allow an audit of its procedures ahead 

of the business partnership. Also, if research reveals 

that the target company was only recently formed, 

it may indicate the company is merely a fraudulent 

shell created for the purpose of the specific business 

partnership.

CD: What is your general advice to 
companies when it comes to preventing 
disputes by ensuring business partners 
are properly vetted? Do you expect more 
companies to make this a priority going 
forward?

anjum: Given the global landscape, and the 

stringent corruption regulation that is proliferating 

worldwide, companies would be remiss not to 

focus attention on due diligence. Given the hefty 

fines levied worldwide under anti-bribery and anti- 

corruption regulations, more companies will likely 

make vetting potential business partners a priority. 

in such a landscape, consider retaining an external 

company that specialises in performing such due 

diligence. While an internal legal department or 

routine private investigation agency may be qualified 

to perform some components of a thorough due 

diligence, they are simply not equipped to perform 

the full range of investigation, interview and research 

necessary to yield a satisfactory result. A case must 

be made to companies that the cost incurred by 

using an outside vendor to perform such a vetting 

process is easily recouped by the sense of security 

that potential problems down the line have been 

averted. Equally, the prospective financial losses 

that could be incurred by business involvement 

with unsavoury parties can be offset by the cost of 

performing due diligence prior to commencing a 

business relationship. While a thorough due diligence 

can delay the commencement of any business 

relationship, it is important to set a solid, long-term 

platform for the duration of a business relationship.  

CD
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CD: are you finding that ‘tactical’ 
challenges to arbitration clauses in 
contracts are becoming more common? 
are courts, globally, becoming more 
or less receptive to these kinds of 
challenges? 

Deffenti: i think that due to the sophistication of 

lawyers involved in arbitration, tactical challenges 

have always been part of the process and will 

remain so. it is difficult to say if there is a clear 

trend by courts towards accepting or rejecting such 

challenges. if anything, it would appear that in the 

common law world, courts are becoming more 

accepting of challenges in general, with the principle 

of kompetenz-kompetenz being more and more 

curtailed, while in the civil law world – at least in 

Brazil – courts are becoming less inclined to accept 

them. challenges based on mere formalities are 

being frowned upon everywhere, i would say.

holland: An important trend is the increased 

willingness of London courts to intervene robustly in 

tactical challenges to arbitration clauses. in Excalibur 

v Texas Keystone & Others [2011] the arbitration 

clause required disputes to be arbitrated in New 

York. The claimant started an arbitration in New York 

but, on the same day, started a London court case 

trying to freeze the respondent’s bank accounts. The 

London court determined that it, not the arbitrators, 

or the New York court, should decide whether the 

respondent had agreed to arbitrate, and went on 

to decide that it had never signed the arbitration 

clause. As a result of the claimant’s tactic to freeze 

bank accounts in London – which backfired – the 

London court accepted jurisdiction over a foreign 

arbitration process. To take the other extreme, in BNP 

Paribas v Ingosstrakh [2012] two parties had agreed 

to arbitrate any disputes between them in London. 

A sister company of the Russian respondent then 

started a Russian court case intended to hamper the 

arbitration. The High court in London imposed an 

order staying the Russian court action, even though 

the sister company had not been a party to the 

agreement to arbitrate in London. This suggests that 

an English court would accept jurisdiction to restrain 

an independent foreign company from trying to 

interfere with an arbitration in London, even though 

they have no connection with London at all. Both are 

examples of the long arm of English law.

Leon: it is difficult to say if ‘tactical’ challenges 

to arbitration clauses in contracts are becoming 

less common. But what can be said is that courts 

are becoming less receptive to tactical challenges 

and manoeuvres in relation to arbitration generally, 

including tactical challenges to arbitration clauses. 

challenges to arbitration clauses can include a 

variety of types of challenges including to the 

arbitrability of the subject matter of the dispute, 

to the scope of the clause in relation to the claims 

brought, and due to – allegedly – unclearly drafted 
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clauses. A solid foundation of jurisprudence has 

emerged internationally in which courts have 

become increasingly less receptive to recalcitrant 

parties making ‘tactical’ challenges in an effort to 

simply avoid arbitration. courts in most jurisdictions 

around the world have the ability to stay court 

proceedings and refer the parties to arbitration. This 

is encoded in the United Nations commission on 

international Trade Law (UNciTRAL) model 

Law on international commercial Arbitration 

which has been enacted in jurisdictions 

in over 65 countries around the world, 

including canada. Similar legislation is found 

in all arbitration-friendly jurisdictions around 

the world that may not be considered 

‘model Law’ jurisdictions.

mantilla-Serrano: I have not seen 

an increase in ‘tactical’ challenges to 

arbitration clauses in Latin America. if the 

number of challenges to arbitration clauses is higher 

than before, it is the natural result of the increasing 

recourse to and popularity of arbitration in this 

region. it is undisputable that, as local courts gain 

knowledge and experience in the field of arbitration, 

they are less likely to grant meritless challenges 

to arbitration clauses. That is the current trend in 

Latin America. one example of this is how courts 

in the region are less likely to declare arbitration 

clauses void on mere formalistic grounds, and are 

progressively focusing on the existence of mutual 

consent to arbitrate as the dominant criteria.

CD: What steps can contract drafters 
take to increase the prospect that their 
arbitration agreements are valid and 
enforceable?

holland: The days of arguing that an arbitration 

clause does not cover certain controversies, such as 

claims only indirectly arising out of or connected to 

a contract containing an arbitration clause, or claims 

in tort, or competition or shareholder law claims, are 

over in England and Wales: Fiona Trust v. Privalov 

[2007]. Nevertheless, it is best practice for arbitration 

clauses to be drafted broadly, without language 

limiting the sort of issue that must be referred to 

arbitration. it is also important that language is used 

that makes arbitration the compulsory, exclusive 

Ben Holland,
Covington & Burling LLP

“It is also important that language 
is used that makes arbitration the 
compulsory, exclusive route to remedy 
for all controversies, not an optional 
course of action that may be taken.”
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route to remedy for all controversies, not an 

optional course of action that may be taken. Arbitral 

institutions have standard approved language, which 

further increases certainty.

mantilla-Serrano: The key step to always 

remember is to ‘keep it simple’ and, as a general 

rule, to privilege institutional over ad hoc arbitration. 

if the parties elect to use an institutional arbitral 

proceeding – that is, one administered by an 

arbitration centre – many of the worldwide 

recognised arbitral institutions offer model 

clauses on their websites. Arguably, these 

model clauses are designed to interact 

smoothly with the arbitral centre’s rules to 

ensure that the arbitration moves forward 

and avoids procedural dead-ends. if the 

parties choose ad hoc arbitration, the 

international Bar Association Guidelines for 

Drafting international Arbitration clauses, 

published in 2010, provide contract drafters 

with ample information on the specific issues they 

should address. Lastly, if the underlying contract 

involves complex and challenging aspects – such as 

multiple contracts or multiple parties – then drafters 

should consider seeking the advice of international 

arbitration experts. 

Leon: The first step that contract drafters can 

take is to seek expert advice from experienced 

international arbitration counsel. Too often contract 

drafters pull out historic precedent at the eleventh 

hour and thoughtlessly insert it in their contracts 

without due regard to the circumstances of the 

parties, the transaction and potential disputes in 

relation to the contract. in addition, drafters should 

try to keep things simple. in my experience, the 

more comprehensive an arbitration agreement is 

drafted in an effort to detail the procedures as much 

as possible, the more likely that it will be prone to 

challenge and ultimately rendered unenforceable 

due to drafting mistakes. Even if a complex clause 

survives a challenge, it can hamper the flexibility 

of the parties and the tribunal to craft arbitral 

procedures to suit the dispute that ultimately arises. 

A good place to start in an attempt to ‘keep things 

simple’ is to refer to and use the model clauses that 

arbitral institutions provide in conjunction with their 

arbitral rules. All of these model clauses share the 

characteristic of being concise, usually one or two 

Fernando Mantilla-Serrano,
Shearman & Sterling LLP

“The key step to always remember is to 
‘keep it simple’ and, as a general rule, 
to privilege institutional over ad hoc 
arbitration. ”
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short paragraphs. They also have been prepared 

by experts having regard to both the leading 

jurisprudence and to pitfalls into which arbitration 

clause drafters may fall.

Deffenti: perhaps as a consequence of the 

financial crisis, law firms are hoarding work like 

never before. Therefore, arbitration clauses are being 

drafted by lawyers with little or no experience in 

the jurisdictions where the arbitration agreement 

and arbitral award will need to be enforced. While 

in the past lawyers tended to be more prudent and 

seek the advice of local lawyers to ensure that the 

arbitration agreement would not create problems 

down the track, nowadays it seems that drafters 

have tended to stick to boilerplate provisions 

without proper regard for the back-end phase of an 

arbitration clause.

CD: have you seen an increase in the 
number of commercial international 
arbitral awards being challenged at the 
seat of the arbitration? If so, in what 
types of cases? are there particular types 
of losing parties that are more prone to 
challenge awards?

Leon: Generally, international arbitration is being 

conducted more aggressively for various reasons, 

particularly where higher stakes are involved, as they 

seemingly are in an increasing number of cases. in 

those cases, often the parties have the resources 

to conduct their arbitration with a ‘no holds barred’ 

approach. Also, there has been a general trend to 

what some have called the ‘Americanisation’ of 

international arbitration. As there are no appeals in 

international arbitration, the unsuccessful party’s only 

formal options are to seek to set aside the award 

at the seat of arbitration and resist recognition and 

enforcement wherever the successful party applies 

for recognition and enforcement of the award. 

There are generally two types of losing parties that 

are particularly prone to challenge awards and 

resist recognition and enforcement – first, those 

whose continued, usually corporate, existence is 

severely challenged by the outcome of the award 

and, second, those with deep pockets who may 

strategically bring a challenge in order to postpone 

the other sides victory as long as possible or 

pressure the other side to a compromise settlement. 

holland: The English courts have seen a rise of 

challenges to London-based arbitral awards as a 

result of an alleged serious irregularity by the tribunal 

under Arbitration Act s68. However, this is a purely 

tactical trend. What unhappy parties really want to do 

is have the award overturned due to the arbitrators 

having made an error of law under Arbitration Act 

s69. The problem for unhappy parties is that errors 

of law can be quickly decided on paper, without a 

hearing, in order to quickly weed out unmeritorious 

challenges. A serious irregularity challenge needs a 
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full hearing. Some arbitration lawyers therefore bring 

a tactical s68 challenge and hope that both it and 

the s69 challenge are heard at a full hearing, where 

evidence of all grievances can be presented together 

to give the best chance of the challenge succeeding. 

The courts are currently actively stamping down on 

this practice, through cost penalties.

Deffenti: From a Brazilian perspective, since the 

Arbitration Law was declared as constitutionally 

compliant by the Federal Supreme court, there have 

been very few international cases where the seat 

was in Brazil that were subject to a challenge before 

the courts. it is too early to tell how the courts will 

move. in Australia and New Zealand, the situation is 

no different, as courts are very much pro-arbitration.

mantilla-Serrano: i have not observed any 

particular increase in challenges to arbitral awards. 

While the number of challenges to arbitral awards 

has risen, it has done so at the same rate as the 

increase in the use of arbitration in the region. my 

perception is that the proportion remains steady. 

purely domestic companies with no assets abroad 

and no meaningful international trade exposure may 

be more inclined to challenge awards.

CD: has there been a rise in the number 
of investment treaty awards being 
challenged? 

mantilla-Serrano: There has been an overall rise 

in the number of investment treaty awards. Some of 

these awards have been challenged. Any perceived 

growth in the number of challenges is a consequence 

of the increase of investment arbitration cases 

rather than a reflection of a more aggressive 

posture towards the awards. Ultimately, i have not 

identified an increase of unmeritorious challenges to 

investment arbitration awards.

Deffenti: Brazil is not a member of icSiD, so 

investment treaty awards being challenged is never 

an issue here.

Leon: in the last 10 years there has certainly been 

an increase in the number of investment treaty 

awards being challenged. However, the number of 

investment treaty cases over the same period has 

also significantly increased. The latest edition of the 

icSiD caseload Statistics, a publication released by 

the international centre for Settlement of investment 

Disputes (icSiD) – the centre that administers the 

largest number of investment treaty cases – shows 

that the number of investment treaty cases and the 

number of challenges have continued to increase 

over the past three years.

holland: over the past several years, there has 

been a gradual rise in the number of investment 

treaty awards facing applications for annulment 

or domestic judicial review. practitioners have 
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commented that ad hoc committees are increasingly 

exercising an appellate function; the gratuitous 

criticising of awards is bad for the system and 

beyond the scope envisioned by Article 52; and 

annulment has become an increasingly troublesome 

feature of the icSiD system. in 2012, icSiD ad hoc 

committees issued two decisions on applications 

for annulment. one award was partially annulled 

and the other dismissing all claims for annulment 

– AES Summit Generation Limited and AES-Tisza 

Erömü Kft v. The Republic of Hungary (icSiD case 

No. ARB/07/22), Decision on Annulment, 29 June 

2012; and Victor Pey Casado and President Allende 

Foundation v. Republic of Chile (icSiD case No. 

ARB/98/2), Decision on Annulment, 18 December 

2012.

CD: are courts, globally, becoming less 
receptive to challenges to international 
arbitral awards? are they becoming more 
willing to recognise and enforce them?

Deffenti: i think there is a clear trend towards 

refusing any challenges against international 

arbitral awards. in Brazil, a relative newcomer to 

the international arbitration game, the courts have 

been surprisingly ready to recognise foreign arbitral 

awards. once recognised, enforcement is rarely a 

major issue if the debtor can meet its obligations.

Leon: it is a fair assessment to say that courts, 

globally, are becoming less receptive to challenges 
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to international arbitral awards. The first place that 

comes to mind is india, where the indian Supreme 

court’s recent decision in BALCO held that foreign-

seated awards cannot be set-aside by indian courts. 

The decision clarified that india’s domestic regime 

should not apply to foreign-seated arbitrations. This is 

a significant development and has been described as 

a ‘watershed decision’ that will help increase india’s 

standing as an ‘arbitration friendly’ jurisdiction. in 

addition, an increasing number of courts from around 

the globe, including in England, Hong kong and the 

United States, have provided that parties that bring 

frivolous challenges can be susceptible to greater 

cost consequences. 

holland: it is difficult to generalise the 

enforcement trends of courts globally. For example, 

on 27 August 2013, an arbitral award was enforced 

in the US although annulled abroad. US courts 

recognise and enforce a foreign arbitral award even 

when it has been set aside at the seat of arbitration. 

Dutch courts defer to the foreign court’s annulment, 

absent specific evidence that the annulment resulted 

from unfair proceedings. English and German 

courts are likely to refuse to recognise and enforce 

an award that has been set aside at the seat of 

arbitration. French courts are likely to recognise and 

enforce an award that has been set aside at the seat 

of arbitration, without inquiring into the annulment 

proceedings.

mantilla-Serrano: i have noticed that it is 

becoming less common for courts in the region 

to entertain baseless challenges to international 

arbitral awards. This positive trend is due, among 

other things, to the correct application of the 

United Nations convention on the Recognition and 

Enforcement of Foreign Arbitral Awards of 1958 – 

commonly referred to in the arbitration field as the 

‘New York convention’ – in most of the jurisdictions 

of the region. There has also been a substantive 

improvement and modernisation of local arbitration 

laws, and an increased sophistication of local courts 

in arbitration matters. 

CD: What procedural or other hurdles 
have you seen jurisdictions put in the 
path of applications to recognise and 
enforce foreign arbitral awards? 

holland: Recognition or enforcement of a 

foreign award made in the territory of a state party 

to the New York convention award is mandatory, 

except in eight specified events. The most frequent 

hurdles therefore come where the respondent can 

establish one, or more, of the following possible eight 

defences. First, a party to the arbitration agreement 

was – under the law applicable to it – under some 

incapacity. Second, the arbitration agreement was not 

valid under the law which governed the arbitration 

or, if there is uncertainty as to which law governed 

the arbitration, under the law of the country where 

chALLEnGEs WhEn EnFORcinG ARBiTRAL AWARDs

http://www.corporatedisputesmagazine.com


www.corporatedisputesmagazine.com	 CORPORATE DISPUTES		Oct–Dec 2013	149

HOT	TOPIC

the award was made. Third, the respondent was 

not given proper notice of the appointment of the 

arbitrator, or of the arbitration proceedings, or was 

otherwise unable to present its case. Fourth, the 

award deals with a dispute which falls outside the 

terms of the notice of intention to refer to arbitration 

or contains decisions on matters beyond the 

scope of the notice. Fifth, the composition of the 

arbitral tribunal or the arbitral procedure was not 

in accordance with the agreement of the 

parties. Sixth, the award has not yet become 

binding on the parties or has been set aside 

or suspended by a competent authority 

of the country in which, or under the law 

of which, it was made. Seventh, the award 

is in respect of a subject matter which is 

not capable of settlement by arbitration. 

Finally, the enforcement of the award would 

be contrary to public policy. of course, an 

applicant will likely face far more significant 

hurdles if it wishes to enforce in a court that 

is a non-signatory to the New York convention, or if 

another state has already annulled the award.

mantilla-Serrano: procedural obstacles are 

becoming the exception, rather than the rule in 

Latin America. However, in some jurisdictions i have 

encountered odd requirements when enforcing 

arbitral awards, such as mandating the translation of 

documents other than the award, or the provision of 

proof of having carried out discrete procedural steps 

during the arbitration. 

Deffenti: The vast majority of challenges are 

based on public policy grounds and lack of due 

process. in light of its civil law tradition, Brazilian 

courts have been quite pedantic about proof of 

service and acceptance of the arbitration obligation. 

This is especially worrisome for arbitrations 

conducted in common law seats or negotiations 

carried by common lawyers. Enforcing awards that 

were issued on default judgments can often lead to 

greater procedural complications.

Leon: There are over 140 states that are a party to 

the convention on the Recognition and Enforcement 

of Foreign Arbitral Awards, which provides a limited 

and exhaustive list of grounds for the refusal of the 

recognition and enforcement of awards. The grounds 

Fabiano Deffenti,
Carvalho, Machado, Timm & Deffenti

“Enforcing awards that were issued on 
default of the defendant can often lead to 
greater procedural complications.”
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for refusal involve primarily serious procedural 

irregularities that may have occurred during the 

course of the arbitration and issues of public policy 

in relation to enforcing the award. While the New 

York convention provides an exhaustive list, courts 

in some states have erected their own procedural 

hurdles. one such hurdle that has gained recent 

notoriety is that of the invocation of the doctrine of 

forum non conveniens in the United States following 

a decision of Second circuit court of Appeal, which 

includes New York. in Figueiredo, the court refused 

jurisdiction on the grounds of forum non conveniens, 

because it determined that another forum 

was a more appropriate forum in which to 

enforce the award. The decision has stirred 

much debate in the international arbitration 

community. Hopefully it will become an 

outlier, particularly as the American Bar 

Association recently adopted a resolution 

criticising the use of forum non conveniens 

to block the enforcement of international 

arbitral awards in US courts. other states 

invoke unexpected procedural requirements 

that can be traps for the unwary, such as the 

need to file documents in various specific 

manners, including translations, to pay various filing 

fees or to comply with various formalities. As well, 

invoking short limitation, or prescription, periods 

for seeking recognition and enforcement can be a 

procedural hurdle.

CD: If the losing party has assets in 
more than one jurisdiction, what are the 
key considerations when deciding where 
to attempt to enforce the award?

Leon: The key consideration is to determine 

whether the assets are located in a state that is a 

party to the New York convention. A state that is 

a party to the New York convention is a good first 

indication of whether the state is a reasonably 

‘arbitration-friendly’ jurisdiction. Even if the state 

is a party to the New York convention, as we have 

discussed, it is still necessary to determine that 

the jurisdiction does not have any peculiar hurdles 

of its own that can be difficult – or impossible – to 

overcome. A second consideration is whether the 

state’s courts are likely to deal with the application 

in a timely, competent and honest manner. Some 

court systems are notoriously slow at dealing with 

Barry Leon,
Perley-Robertson, Hill & McDougall

“Even if the state is a party to the New 
York Convention, it is still necessary to 
determine that the jurisdiction does not 
have any peculiar hurdles of its own 
that can be difficult – or impossible – to 
overcome.”
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all matters, and enforcement proceedings are 

no exception. in other states, the court system is 

incompetent in international arbitration matters or 

corrupt. Attempting to enforce an award in a corrupt 

court system may prove to be a mug’s game. A 

third – and perhaps obvious – consideration is to 

try to enforce the award in a jurisdiction where the 

award debtor has sufficient assets to satisfy the total 

amount of the award. For speed and efficiency, the 

fewer jurisdictions in which enforcement is sought, 

the faster it will be to recover the total amount of the 

award.

Deffenti: Strictly from a legal standpoint – and 

ignoring any commercial considerations – speed and 

cost, together with the type of the assets available 

for enforcing the award. in other words, for instance, 

seeking to attach a trademark can be a major tool to 

get paid if the debtor is a retailer. on the other hand, 

a client may prefer to cease, say, non-perishable 

commodities due to the ease with which these can 

be sold.

mantilla-Serrano: The party trying to enforce 

an award should seek the jurisdictions with more 

favourable enforcement laws and, particularly, those 

jurisdictions that allow for the issuance of interim 

measures pending the enforcement proceedings. 

Naturally, this party should also consider the 

jurisdiction where the losing party has assets that 

can be easily seized. 

holland: By the end of a long and successful 

case, all clients want me to do is to help them 

collect their money as soon as possible. Nothing 

is more important than speed. We will apply for 

enforcement in any jurisdiction where the courts 

will rapidly recognise the award without questioning 

or reopening the underlying merits and without 

political or judicial interference. Local practice varies 

– even within the EU or the US, which should be a 

comparatively easy place to enforce, some courts will 

take far too long. other less stable jurisdictions can 

be surprisingly quick and reliable.

CD: To what extent does the courts’ 
approach to enforcement of awards 
differ between common law and civil 
law jurisdictions? Is either system more 
consistent or reliable when it comes to 
enforcement? 

mantilla-Serrano: The Latin America region is 

almost exclusively civil law oriented. Enforcement 

proceedings are generally reliable. However, it should 

be noted that the so called ‘exequatur’ procedure, 

which involves recognition prior to the enforcement 

of the award, may take months or even years to 

close. Enforcement proceedings are carried out 

under local laws and, depending on the jurisdiction, 

may require a new round of submissions and a 

hearing. 
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holland: The common law starting point to 

enforce a foreign award is to issue fresh proceedings, 

unless there is a reciprocal regime in force with the 

other country. For example, in England the application 

to enforce a New York convention award is usually 

made by application in an English court supported 

by a witness statement. once the court has given its 

order, the claimant can enforce the award as if it was 

a judgment of the English court. The civil law starting 

point to enforce a foreign award appears to be 

that the award is recognised, subject to exceptions 

– for example, in France – without issuing fresh 

proceedings if the jurisdiction of the foreign court 

is established and the judgment is final and binding 

provided there are no exceptional grounds for refusal 

– for example, the decision was rendered in violation 

of fundamental principles of domestic procedural law 

or code. The consistency or reliability of a particular 

system will likely come down to the specific courts in 

question, and not whether the jurisdiction is common 

or civil law. For example, French law is generally 

considered to be more generous on questions of 

recognition and enforcement of foreign arbitration 

awards than is required by the New York convention, 

but this is not attributable to its civil law status.

Leon: common law and civil law jurisdictions 

do not differ all that much when it comes to their 

courts’ approaches to the enforcement of awards. 

After all, the New York convention has been 

adopted uniformly among common law and civil law 
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jurisdictions alike. The same can be said about the 

UNciTRAL model Law on international commercial 

Arbitration that closely replicates the grounds for 

refusal of recognition and enforcement found in 

the New York convention. The UNciTRAL model 

Law has been adopted in both common law and 

civil law jurisdictions. The New York convention 

and the UNciTRAL model Law have helped create a 

more uniform and predictable playing field between 

common law and civil law jurisdictions.

Deffenti: Bernardo cremades once said that 

there are more differences between the procedural 

laws of the Swiss cantons than between the 

various common law jurisdictions. Therefore, it is 

impossible to make any plausible comparison in 

this regard. However, as a very general statement, a 

key difference between civil law and common law 

jurisdictions is the importance given to service of 

process. civil law jurisdictions will generally be much 

more careful about proof of service and procedure 

than common law jurisdictions. in a recent case, 

enforcing foreign arbitral awards issued by a well-

known international arbitration body based in the 

Uk, the Brazilian courts were extremely careful 

when assessing whether service had been properly 

effected.

CD: have you seen courts refuse to 
enforce arbitral awards in certain types 
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of cases? Could you provide any notable 
examples?

Leon: There was a notable case in canada a few 

years ago that made it all the way to the Supreme 

court of canada where all 13 judges, including the 

trial judge and three appellate judges, refused to 

enforce an award because the award creditor waited 

too long. in Yugraneft, the Supreme court found 

that because the award creditor waited more than 

two years – the limitation period in the province 

of Alberta where enforcement was sought – the 

award creditor was barred from enforcing the award. 

Limitation periods with respect to the recognition and 

enforcement of awards continue to be a live issue in 

canada. The Supreme court decided that the relevant 

period is that of the jurisdiction in which enforcement 

is sought and limitation periods vary across canada’s 

10 provinces and three territories ranging from two 

to three to six years. proposals have been made 

by various canadian organisations to harmonise 

canada’s limitation periods with respect to the 

recognition and enforcement of arbitral award, 

however it remains to be seen when changes will be 

implemented.

mantilla-Serrano: Latin American courts, like 

courts in all regions, are empowered to refuse to 

enforce arbitral awards. The New York convention 

specifically provides so. Therefore, courts may refuse 

to enforce awards on a number of grounds. The 

most frequent grounds are lack of subject matter 

arbitrability and violation of due process. 

Deffenti: Where the arbitration obligation was 

properly entered into, the parties were properly 

served, there was no evidence of fraud, bias or lack 

of due process in the proceedings and the subject 

matter is not one that goes against public policy, 

it is quite difficult to find cases where recognition 

and enforcement were refused. in Brazil, the only 

awards that were not recognised related to lack of 

evidence of proper service or non-acceptance of the 

arbitration obligation.

holland: The most interesting trend for challenges 

to arbitral awards is where the arbitrators have 

accepted that a party has agreed to arbitration, but 

the enforcing court disagrees. The enforcement stage 

allows courts to decline to enforce an award in their 

country if they consider that a party never agreed 

to arbitrate in the first place. They can decline to do 

this even if both the arbitrators and also the courts 

in the place, or ‘seat’, of the arbitration all agree that 

the arbitration agreement was validly concluded. 

This is absolutely right in principle, because without 

agreeing to arbitrate, neither the arbitrators or the 

courts in the place of the supposed arbitration have 

any authority. However, other commentators feel 

this is a sign of an ‘anti-arbitration’ approach and 

the recent case of England & Wales’ highest court 
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in Dallah v Pakistan [2010], where enforcement was 

refused, was controversial. 

CD: What developments do you 
predict going forward with regard to 
the recognition and enforcement of 
international arbitral awards? Do you 
expect to see international changes? If so, 
by what means?

mantilla-Serrano: i anticipate a more 

standardised application of the New York convention, 

with the few exceptional cases where the convention 

may not be followed closely. Since countries in Latin 

America are almost all members of the New York 

convention, i do not predict that further international 

changes will take place. The convention provides 

an appropriate and sound legal framework that has 

helped arbitration develop in the region, and it would 

be logical for the trend to continue for years to come.

Deffenti: i fear that the proliferation of arbitration 

centres, especially in countries where corruption 

is abundant, is likely to lead to greater problems 

in enforcement of awards in the future. While i 

am generally against the creation of licensing 

requirements for arbitration centres and arbitrators, 

it may be the case that some regulations may be 

required very soon. i have little doubt that awards 

issued by lesser known centres will be more 

closely scrutinised, and that inevitably there will 

be long court disputes over their recognition and 

enforceability.

holland: When it comes to developments in 

international enforcement, first things must come 

first. As an oil and gas sector specialist, it surprises 

me that there are a number of key jurisdictions that 

are keen to attract inward investment but which 

have not yet signed the New York convention. These 

countries have no international obligation to enforce 

foreign international arbitral awards. Examples 

include iraq, Angola, Libya, Sudan, Ethiopia, Somalia, 

and papua New Guinea. it can be expected that 

international commercial and investment pressure as 

some of these countries open up to further foreign 

investment will encourage many to sign up, as 

myanmar did earlier this year.

Leon: i predict that the trend will continue – that 

courts around the globe will become increasingly 

receptive of international arbitration awards as a 

growing body of favourable jurisprudence emerges. 

Also we can expect to see developing countries 

move towards international norms as, for example, 

we are seeing with china. This trend will continue 

as business becomes more globalised and as more 

countries move in to the economic mainstream, 

adopt modern international arbitration regimes, 

and increase the awareness of their judiciaries to 

the nature of, and expectations in, international 

arbitration. it has often been said that the benefits 
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of speed and efficiency have slowly been stripped 

from international arbitration. Although this point 

is debatable, international arbitration still provides 

significant benefits over court litigation, including a 

neutral forum with neutral decision-makers as well 

as the relative ease of enforcing arbitration awards, 

thanks to instruments like the New York convention 

and the UNciTRAL model Law. The international 

arbitration community of practitioners has grown 

remarkably over the last few years and with its 

continued growth i foresee an increasing harmony 

with respect to the recognition and enforcement 

of international arbitral awards around the globe. 

While some have called for changes to the New 

York convention, gaining a consensus and achieving 

implementation seem remote possibilities. A more 

practical possibility may be an increasing number of 

soft law guidelines that reflect a broad consensus 

and over time gain international acceptance in 

national courts.  CD
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akinci Law Office is an international law firm, 

based in istanbul Turkey, committed to providing 

high-quality legal service both in international 

and domestic practices. We provide specialised 

legal services to prominent local firms as well as 

to well-known corporations around the world. We 

can assist our clients quickly and cost-efficiently 

with immediate advice and help in most 

countries throughout the world. our clients range 

from public institutions, internationally renowned 

firms to small businesses and individual 

entrepreneurs. We assist in matters arising from 

civil law, penal law and other branches of the law, 

and aim to fulfil all of our clients’ varied needs.

Karen Denise akinci

partner

istanbul, Turkey
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E: karen@akincilaw.com
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Berkeley Research Group, LLC is a leading 

global expert services and consulting firm 

that provides independent expert testimony, 

litigation and regulatory support, authoritative 

studies, strategic advice, and document and 

data analytics to major law firms, Fortune 

500 corporations, government agencies, and 

regulatory bodies around the world. From 

testifying in high-stakes litigation to consulting on 

large-scale projects, BRG experts and consultants 

combine intellectual rigor with practical, real-

world experience and an in-depth understanding 

of industries and markets.

Richard fogarty

Director, Latin America practice Leader

New York, NY, United States

T: +1 401 824 4097

E: rfogarty@brg-expert.com
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Founded in 1965, Charles River associates 

is a leading global consulting firm that offers 

economic, financial, and business management 

expertise to major law firms, corporations, 

accounting firms, and governments around 

the world. cRA has extensive experience 

in international arbitration, including both 

commercial and investment treaty claims, and 

has been engaged in some of the most complex 

and high-profile disputes of recent years. The 

firm provides expert testimony and analytical 

expertise in a variety of industries, including life 

sciences, metals and mining, financial services 

(including banking, finance, and insurance), 

energy, and telecommunication and other media.

Dr marsha Courchane

Vice president

Washington, Dc, US

T:  +1 (202) 662 3804

E:  mcourchane@crai.com

Rebel Curd

Vice president

pleasanton, cA, US

T:  +1 (925) 460 1332

E:  rcurd@crai.com

Dr Gregory K. Bell

Group Vice president

Boston, mA, US

T: +1 (617) 425 3357
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The CRI Group is a worldwide group comprised 

of multiple companies, headquartered in Dubai 

(UAE), and regional offices in Singapore, United 

kingdom, USA, pakistan, Qatar, and Hong kong. 

cRi Group is a global supplier of investigative, 

forensic accounting, business due diligence 

and employee background screening services 

for some of the world’s leading business 

organisations. A Licensed and incorporated entity 

of the DiFc, cRi Group safeguards businesses 

by establishing the legal compliance, financial 

viability, and integrity levels of outside partners, 

suppliers and customers seeking to affiliate with 

your business. cRi Group provides the security 

you need to safely conduct your business affairs 

and maintain your image and reputation in the 

marketplace.

Zafar I. anjum

chief Executive officer 

Dubai, United Arab Emirates

T: +971 4 358 9884

E: zanjum@crigroup.com
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Deloitte LLP offers professional services 

to the Uk and European market. With over 

14,400 exceptional people in 28 offices in the 

Uk and Switzerland, Deloitte has the broadest 

and deepest range of skills of any business 

advisory organisation. We provide professional 

services and advice to many leading businesses, 

government departments and public sector 

bodies, and publish many influential studies and 

thought leadership pieces. our annual revenues 

reached £2,515m for the financial year ended 31 

may 2013. Deloitte LLp is the Uk member firm of 

Deloitte Touche Tohmatsu Limited, a Uk private 

company limited by guarantee, and its network of 

member firms, each of which is a legally separate 

and independent entity.

Glen harling

Senior manager

London, United kingdom
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E: gharling@deloitte.co.uk
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Dentons is the new global law firm created 

by international law firm Salans LLp, canadian 

law firm Fraser milner casgrain LLp (Fmc) and 

international law firm SNR Denton and is driven 

to provide you with the competitive edge in 

an increasingly complex and interconnected 

marketplace. Now clients benefit from more than 

2,500 lawyers and professionals in 79 locations in 

52 countries across Africa, Asia pacific, canada, 

central Asia, Europe, the middle East, Russia 

and ciS, the Uk and the US who are committed 

to challenging the status quo to offer creative 

business and legal solutions.

Philip R. White

partner

New York, NY, United States

+1 (212) 768 5350

phil.white@dentons.com
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partner

Washington, Dc, United States
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hogan Lovells is a global legal practice that 

advises corporations, financial institutions, and 

governmental entities across the spectrum of 

their critical business and legal issues globally 

and locally. We have over 2,500 lawyers operating 

out of more than 40 offices in the United States, 

Europe, Latin America, the middle East, and Asia. 

our practice breadth, geographical reach, and 

industry knowledge provide us with insights into 

the issues that affect our clients most deeply 

and enable us to provide high quality business-

oriented legal advice to assist them in achieving 

their commercial goals. 

h. Todd miller

partner

Washington, Dc, United States
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King & Wood mallesons is a powerhouse 

law firm brand designed for the Asian century. 

Together with clients we are re-shaping legal 

excellence and delivering a fresh perspective 

for businesses across the globe. As the only law 

firm headquartered in the Asian region we are 

uniquely positioned to practice Australian, pRc, 

Hong kong and English law. our approach to 

client service is galvanized by one simple belief 

– that we can create real value. From Beijing 

to Berlin, we have the people, resources and 

relationships you need to excel. We are a new 

choice of global law firm – connecting Asia to the 

world, and the world to Asia.

David Bateson

partner in charge

Hong kong

T: +852 3443 1018

E: david.bateson@hk.kwm.com
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Navigant (NYSE: Nci) is a specialized, global 

expert services firm dedicated to assisting clients 

in creating and protecting value in the face of 

critical business risks and opportunities. Through 

senior level engagement with clients, Navigant 

professionals combine technical expertise in 

Disputes and investigations, Economics, Financial 

Advisory and management consulting, with 

business pragmatism in the highly regulated 

construction, Energy, Financial Services and 

Healthcare industries to support clients in 

addressing their most critical business needs.

Steve Cornmell

managing Director 

London, United kingdom

T: +44 (0) 207 015 8816 

E: steve.cornmell@navigant.com
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in 2012, peter Yuen left Freshfields Bruckhaus 

Deringer after 16 years to set up the Hong kong 

office of Fangda partners, now called fangda 

Partners in association with Peter Yuen & 

associates. Founded in 1993, Fangda partners is 

one of the most respected law firms in the pRc. it 

now has about 200 lawyers serving international 

and domestic clients in various commercial 

matters through its teams in Beijing, Hong kong, 

Shanghai and Shenzhen. The firm is known for 

its strength in corporate finance, merger and 

acquisition, private equity, intellectual property 

and dispute resolution. currently there are 49 

partners.
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partner

Hong kong
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E D i T O R i A L  pA RT n E R

Peter Yuen & associates

K
E

y
 c

O
n

T
A

c
T

www.fangdalaw.com

http://www.corporatedisputesmagazine.com


www.corporatedisputesmagazine.com	 CORPORATE DISPUTES		Oct–Dec 2013	167

EDITORIAL	PARTNERS

PwC helps organisations and individuals 

create the value they are looking for. We are 

a network of firms in 158 countries with more 

than 180,000 people who are committed to 

delivering quality in assurance, tax and advisory 

services. The Brazilian firm of pwc was formed 

in 1915 and is the leading professional services 

organisation in the country, with over 180 

partners and approximately 5000 professionals. 

The Forensic Services practice comprises 40 

professionals made up of accountants, lawyers 

and iT specialists. The team conducts fraud 

investigations, helps clients mitigate threats 

around compliance risks, and undertakes anti-

corruption related due diligence, often within 

an m&A setting. clients include multinational 

corporations, regulators, private equity funds, 

and international law firms.
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Temple Chambers is one of the leading 

barristers’ chambers in Hong kong. it has over 

45 members who advise and act in respect 

of a broad range of litigation, arbitration and 

non-contentious matters. members of Temple 

chambers have been involved in numerous 

landmark cases over the years. Barristers within 

chambers can be instructed individually or in 

a team in accordance with the needs of the 

case. As well as participating in litigation and 

arbitration as counsel, members of chambers 

also regularly act as Recorders or Deputy Judges 

in the courts, as chairmen or members of 

statutory and other tribunals and as arbitrators.

Russell Coleman

member

Hong kong

T: +852 2523 2003 

E: coleslaw@templechambers.com
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Winston & Strawn LLP is an international law 

firm with nearly 1,000 attorneys among 16 offices 

in Beijing, Brussels, charlotte, chicago, Geneva, 

Hong kong, Houston, London, Los Angeles, 

moscow, New York, Newark, paris, San Francisco, 

Shanghai, and Washington, D.c. our firm serves 

the needs of enterprises of all types and sizes, 

in both the private and the public sector. The 

exceptional depth and geographic reach of our 

resources enable Winston & Strawn to manage 

virtually every type of business-related legal 

issue. We understand that clients are looking for 

value beyond just legal expertise.

Daniel Dumezich

partner

chicago, iL, United States

T: +1 (312) 558 5757

E: ddumezich@winston.com

E D i T O R i A L  pA RT n E R

Winston & Strawn LLP 

K
E

y
 c

O
n

T
A

c
T

www.winston.com

http://www.corporatedisputesmagazine.com


170	CORPORATE DISPUTES		Oct–Dec 2013 2013 www.corporatedisputesmagazine.com

EDITORIAL	PARTNERS

O R G A n i s AT i O n

4Civility Institute 

The 4Civility Institute provides ombuds training, mediation 

certification, and ombuds services as well as best-practices 

skill sets, reporting tools and training in techniques to deal 

constructively with conflict, to improve and build proper 

relationships and to inspire to personal and professional 

fulfilment. The 4civility institute mission is to provide for the 

study of and training in conflict management and in training 

and services to prevent and address toxic relationships, 

bullying, harassment, fraud and other negative behaviours and 

to encourage positive constructive relationships in schools, 

workplaces or other institutions.

John-Robert Curtin
Founding member 
Louisville, kY, United States
T: +1 (502) 852 1641
E: jr@4civility.org

Tony Belak
Senior Fellow 
Louisville, kY, United States
T: +1 (502) 852 7359
E: tony.belak@louisville.edu

www.louisville.edu
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australian Centre for International 
Commercial arbitration

The australian Centre for International Commercial 
arbitration (AcicA) is Australia’s leading arbitral institution. 

Established in 1985 as a not-for-profit public company, 

its membership includes world leading practitioners and 

academics expert in the field of international and domestic 

commercial arbitration and all forms of dispute resolution. 

A major partner of Australia’s premier hearing facility, the 

Australian international Disputes centre (www.disputescentre.

com.au), AcicA is a signatory to co-operation agreements with 

over 50 global arbitral bodies including the permanent court 

of Arbitration at The Hague and is represented on the global 

arbitral body, international Federation of commercial Arbitration 

institutions.

Doug Jones aO
president
Sydney, Australia
T: +61 2 9353 4120
E: contact@dougjones.info

www.acica.org.au
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CEDR 

CEDR is a professional services consultancy which provides 

access to expertise in a range of commercial problem solving 

disciplines used to achieve resolution of conflict in business. 

our Disputes Group, which includes cEDR Solve and iDRS, 

handled more than 6000 disputes in 2012, and offers the 

services of mediators and skilled expert neutrals worldwide. 

cEDR Skills offers leading expertise in consultancy, mediation 

training, and coaching, including the leading internationally 

recognised mediator Skills Training program and the 

increasingly popular cEDR certificate in Advanced Negotiation. 

The cEDR Foundation leads ground-breaking research in 

conflict management, driving down the cost and impact of 

disputes on business.

Dr Karl mackie 
chief Executive
London, United kingdom
T: +44 (0) 20 7536 6010
E: kmackie@cedr.com

Eileen Carroll QC (hon)
mediator and Deputy chief Executive
London, United kingdom
T: +44 (0)20 7536 6012
E: ecarroll@cedr.com

www.cedr.com
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hong Kong International 
arbitration Centre

The hong Kong International arbitration Centre (HkiAc) 

was officially founded in 1985 as a private, self-governing 

not-for-profit entity which it remains today. The mission of 

the HkiAc is to serve as a regional and international hub for 

arbitration and to support the development, promotion and 

implementation of alternative dispute resolution within Hong 

kong and abroad. With its independent legal system, pro-

enforcement judiciary, and a body of experienced legal and 

technical professionals outnumbering any jurisdiction in the 

region, Hong kong benefits from a long-standing tradition of 

servicing parties engaging in alternative dispute resolution.

Chiann Bao
Secretary General
Hong kong
T: +852 2525 2381
E: sg@hkiac.org

Ruth Stackpool-moore
managing counsel
Hong kong
T: +852 2525 2381
E: ruth@hkiac.org

James Chun
counsel
Hong kong
T: +852 2525 2381
E: james@hkiac.org

www.hkiac.org
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