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VIEWPOINT 
by Elin Lake Ewald, ASA 

 
At Issue – Price Fixing by Art Dealers and Auction Houses 

 
1. Dealers, Auction Houses and the Sherman 
Anti-Trust Act 
 
While the Ganz and Sharp sales at Christie’s and 
Sotheby’s began what is considered the most 
successful sales season in seven years, the two 
auction houses and a group of America’s most 
distinguished art dealers were served with 
subpoenas by the United States Justice 
Department.  
 
Although relatively little is known about it yet, 
the investigation centers on collusion among art 
dealers buying at auction and, at the same time, 
on a possible collusion between the two major 
auction houses who set both seller’s commissions 
and buyer’s premiums.  
 
Among dealers in the contemporary art field 
served with subpoenas are: 
 Leo Castelli 
 Pace-Wildenstein 
 Salander-O’Reilly 
 Knoedler 
 Old Master dealers include: 
 Didier Aaron 
 Richard L. Feigen & Company 
 David Tunick 
 Newhouse Galleries 
 Otto Naumann 
 Haslitt, Gooden & Fox 
 Rosenberg & Stiebel 
 Henry Shickman 
 E.V. Thaw 
 
Modern/Impressionist/20th century dealers 
include: 
 William Beadleston 
 Acquavella Galleries 
 David Findlay 
 Hirschl & Adler 
 Kennedy Galleries 
 
The Justice Department has called for documents 

going back as far as January 1992, from 
telephone records, diaries, records of business 
appointments, memo pads, expense statements, 
credit agreements between bidders and auction 
houses, invoices, bank statements, checks, and 
deposit slips. The government is apparently 
seeking information that might prove that certain 
dealers work together to form rings that keep the 
prices of artworks down. It also wants 
information about joint ventures to purchase 
artworks, either proposed or actual, and about any 
communications between dealers about items 
sold at auction. 
 
In a world that is elusive, sometimes highly 
secretive and elitist, and often unbusiness-like, 
these requests make art world insiders marvel at 
the government’s presumption that these records 
are even available, much less accessible. The 
auction houses have even more to produce than 
the dealers, including information about 
documents relating to discussions about changes 
in seller’s commissions or buyer’s premiums and 
information about financing arrangements. 
 
The basis for the investigation was the beginning 
of a discussion by a recent panel held at New 
York’s National Academy of Design1 and chaired 
by Franklin Feldman, Esq., co-author with 
Stephen E. Weil of Art Law, a significant two-
volume study of the rights and liabilities of artists 
and collectors. (Published by Little, Brown and 
Company, Boston in 1986.) On the panel was: 
William Landes, law professor at the University 
of Chicago, and author of articles on art law as 
well as expert witness on the subject; Guy Stair 
Sainty of Stair Sainty Matthieson, dealer in 17th -
19th century European paintings; and Ashton 
Hawkins, counsel and executive vice-president, 
Metropolitan Museum of Art.  
 
2. Definitions 
 
Before explaining the government’s case, and the 
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dealers’ defenses, it’s important to define the 
terms used in discussing the issues at stake: 
 

Bid rigging or bid pooling: A practice in which 
dealers trying to buy an object form a ring and 
agree not to bid against each other, with the 
understanding that members will be paid a fee 
consisting of a percentage of profits when the 
item is resold. This is considered collusive 
behavior and inhibits prices from reaching their 
fair market value at auction; it is prohibited as 
an illegal restraint of trade under the Sherman 
Anti-Trust Act of 1891.  
 
Knockout: A secret auction held by a ring of 
dealers after a selected member buys an object 
or artwork at a public sale. Members of the ring 
divide the profit among themselves based on 
the difference between the lower price paid by 
the dealer at public auction and the higher price 
paid at the secret sale.  
 
Buying in shares: A legal practice in which a 
group of dealers buy a work of art together and 
divide the profits when it is sold.2 

 
3. Conflicts 
 
Because there are certain seemingly age-old 
customs within the art trade that most insiders 
regard as traditional, it is not until one speaks 
with a dealer about auction house practices that 
one develops a sense of underlying hostilities in 
this case. One very prominent European dealer 
was interviewed about the current situation. 
Naturally his animus concerned the auction 
houses. From his standpoint, the comparable 
commissions charged by the major auction 
houses to both sellers and buyers constitute anti-
fair trade practices, as does the practice of 
allowing the auction houses to bid up to the 
reserve even when there is no bidding from 
potential buyers, either on the phone or in the 
salesroom. And there is the question about the 
price paid when a work of art is bought in during 
the auction and later resold by the house 
following the auction. Why isn’t that price 
published? 
 

The question might be: Does agreement between 
auction houses regarding the above practices – or 
even agreement on holding sales of related 
merchandise during the same week, or selling 
material from the same collection at unreserved 
prices if the owners’ guaranteed global sales 
figure has been met – act against free and open 
trade? 
 
Is it wrong for two or more dealers to agree to 
purchase together an expensive work of art when 
none of them can comfortably afford to buy the 
item individually? It is difficult to believe that 
this action would prevent private collectors from 
bidding as high as they wished. But it is possible 
that in lower level day sales dealers might act 
together for purchase, or perhaps agree upon 
occasion not to bid against one another if each 
knows of the other’s interests and wishes to 
remain on friendly terms. Apparently English law 
at least requires dealers to notify auctioneers that 
they are buying in shares prior to the auction. 
 
According to the dealer Stair Sainty in the panel 
discussion on the subject, price fixing is possible 
only at provincial auctions where potential buyers 
are limited and dealers are more knowledgeable 
than the “privates.” 
 
One of the interesting tidbits that came out of the 
discussion was in reference to the case that pitted 
Arizona dealer David Kramer against the 
Pollock/Krasner Foundation, Sotheby’s and 
Christie’s. This goes also to a third issue – the 
alleged conspiracies of experts and auction 
houses against outside buyers. 
 
In 1995 Kramer purchased for $15,000 a painting 
he believed to be by Abstract Expressionist 
Jackson Pollock and took it to both Christie’s and 
Sotheby’s to discuss sale at public auction. Each 
house agreed to sell the work if it were 
authenticated by the Pollock/Krasner Foundation. 
The Foundation refused to authenticate the work, 
citing no specific reason, and Kramer then 
brought about an anti-trust proceeding, saying 
that the action of all three entities constituted a 
conspiracy.  
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The panel indicated that in order to create a 
conspiracy there must be: 

a) Concerted action 
b) Overt acts in furtherance of the conspiracy 
c) Intent to monopolize – this applies to a 

single firm 
d) Defendants must be the essential 

facilitators 
 
Kramer argued that auction houses were 
restraining markets, but the court countered by 
stating that this could not be true since one can 
buy a Pollock privately; in fact, the $15,000 sale 
had been a private transaction.  
 
In other instances there are proven cases of 
conspiracies in the general field. Ten years ago in 
Pennsylvania the Justice Department charged 
four antique dealers with bid rigging, and four 
years later two very important American antique 
furniture dealers, Bernard & S. Dean Levy of 
New York, and Thomas Schwenke of 
Connecticut, pleaded guilty to bid rigging, and 
were fined $100,000 and $50,000 respectively. At 
that time it was reported that 80 furniture dealers 
had received subpoenas from the Justice 
Department. Since then the dealers have 
continued in business and it is known that the 
Levys, as of mid-1997 were sill trying to sell the 
late 18th century chest-on-chest they had bought 
in a private knockout after a Christie’s East 
auction in 1986.3  
 
It is believed that it will be at least two years 
before the investigations are over. Thus far, after 
the first few flurries of anxiety at what the 
government might be looking for, the art and 
antiques market seems to be back to its normal 
frantic pace, although one or two dealers have 
mentioned, sotto voce, that they hoped the Justice 
Department wouldn’t be looking into joint 
purchasing at auction since it was not only their 
own practice but that of so many other dealers. 
The investigation can’t go on indefinitely since 
the statute of limitations in anti-trust cases is four 
years. If restraint of trade is proven the fines can 
range from $350,000 to $10-million.  
 
How does this affect the values used by 

appraisers utilizing database results or 
information from annual auction prices? Not at 
all, if they are careful to look for price patterns 
rather than relying upon single sales to 
substantiate their values. This would be 
particularly true of lower level antiques or 
paintings since it is highly unlikely that much bid 
rigging or price fixing could occur at the lofty 
levels where bidding takes place in person, 
though agents, by telephone and by mail.  
 
The panelists at the National Academy evening 
discussion on anti-trust operations concluded that 
the government doesn’t know enough about the 
way the art market works to realize that some of 
their allegations are improbable. And one panelist 
sounded downright ominous. He said that before 
New York became the center of the art world that 
title was held by France, but it was lost when too 
much government regulation of the French art 
market came about. (Gee, and I always thought it 
was because in the 1950s the newly emerging and 
highly original American Abstract Expressionist 
artists took the crown worn by the depleted 
School of Paris practitioners.) Dealer Stair Sainty 
is convinced that the end result of the government 
investigation, if successful, will be to destroy the 
New York art market. 
 
Because art world insiders tend to be private 
(possible translation: secretive), but convinced of 
their innocence in matters relating to business, 
they tend to be reluctant “to open their books or 
present their client lists for government 
scrutiny… the art trade is far less fearful of being 
found guilty of any real crime than of losing its 
privacy.”4 
 
Use of Blockage in Non-estate Cases 
 
The best known cases involving blockage relating 
to personal property are those of the estates of 
David Smith, Alexander Calder and Georgia 
O’Keeffe. The concept of blockage, however, is 
being utilized in situations were no estate tax 
matter is at issue. In two recent instances this 
concept has been presented and successfully 
argued, once in a non-jury trial, and once in a 
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report submitted by court order in a matrimonial 
case.  
 
1) The paintings, works on paper, and prints of a 
well-known artist had been appraised by his 
gallery representative at the death of the artist. 
Because there had been a weak market for the 
material at the time, the values had been 
relatively low. Now the heir was in court to 
present her case in a divorce action where the 
husband claimed the gallery list price of the 
artworks as proof of his wife’s financial self-
reliance. Since the previous appraisal had been 
introduced as evidence in the trial, it was first 
necessary to address its values before moving on 
to a different approach in the second appraisal.  
 
Of course, the market had changed in the interim 
since the last appraisal, and the values found by 
the appraiser had to reflect those increases. In the 
case of the gallery appraisal, the values were not 
based on auction but on the dealer’s idea of the 
fair market value. Today the professional 
appraiser is required to approach substantiation of 
values through the numerous auction results 
available. However, once the auction data were 
compiled, it is possible to prove that sales within 
the school of art represented by the artist were 
flaccid; that his most desirable paintings were in 
museums and no longer in the collection; that the 
gallery averaged only a few sales yearly; and that, 
if offered at auction, the collection would take a 
considerable number of years to sell based on 
auction sales history. 
 
2) In another divorce matter, a poster dealer held 
thousands of examples of varying types, both 
displayed in public spaces and stored away in 
drawers and cabinets. The collection was broken 
down into its various segments, based primarily 
on value. Within those categories there was a 
further breakdown, based on the number of 
repetitive examples of each image. The work was 
painstaking but necessary in order to determine 
the appropriate blockage. Because there were 
very few similar posters sold at auctions 
anywhere across the country where records are 
routinely reported, the posters whose records 
were available were used to provide a baseline. 

Often it is not possible to find comparables to use 
in valuation of obscure or lesser properties. In 
that instance the appraiser should search for 
established values set for better-known properties 
in that field and use that guideline to determine 
the value of lesser items. 
 
Musings 
 
Experience teaches us that it is the organization 
of an appraisal report and the development of an 
approach that determines whether or not the final 
product will be successfully presented. In the 
appraisal profession success consists of 
completeness, i.e. organization, data collection, 
analysis, model construction, value, value 
substantiation, and conclusion. In the cases cited 
above, and in the appraisal of an artist’s estate, 
conclusion is the formulation of appropriate 
blockage discounts. No appraisal procedure may 
be bypassed without a resultant defect in the final 
report – no different than any product with 
defective parts. Even a minor problem may cause 
the machine to shut down and even a minor 
omission may destroy the validity of an appraisal. 
A report need not be elaborate to be effective, but 
it must adhere to standards set for professional 
appraisers. They only shortcuts permissible 
would be, in our opinion, simplification of 
presentation – never the omission.  
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