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CEO AND CFO CERTIFICATION:
IMPROVING TRANSPARENCY
AND ACCOUNTABILITY

The Canadian Performance Reporting (CPR) Board of the Canadian Institute of Chartered Ac-
countants has published this discussion brief to stimulate discussion and commence a process to
develop and communicate a better understanding of the CEO and CFO certifications. The certifi-
cations are currently required under the Canadian Securities Administrators’ (CSA) Multilateral
Instrument 52-109. This discussion brief is based on information available as of August 31, 2004.
It is expected that further requirements will be provided by the CSA in an instrument currently
under development.

The CPR Board believes MI 52-109 demonstrates the growing importance of the Management'’s
Discussion and Analysis. It takes another step towards a more comprehensive business reporting
framework, which integrates financial and non-financial performance measures together with re-
porting on the effectiveness of controls. This material presents the CPR Board’s preliminary views,
which are expected to evolve as experience is gained with the certification process and the new
reporting requirements.

When reviewing this material, readers should note that the questions included for consideration
by CEOs and CFOs are not intended to represent an exhaustive list of items to be addressed, but
rather are examples of matters that may be relevant, depending on the circumstances of the issuer.
The information contained in this paper does not constitute legal advice. Before making any inter-
pretation of the regulators’ intent or the actions required of reporting issuers, readers should refer
to MI 52-109.

The CPR Board encourages you to review this discussion brief and submit your feedback. In par-
ticular, the Board would appreciate observations about:

* The need for further guidance about making the “fairly present” assessment
e Ways in which this material could be improved to increase its usefulness

® The challenge of assessing disclosure relating to “future prospects” and the period that for-
ward-looking information should address

e The role of the audit committee in the certification process
* The role of the external auditor in the certification process

® The benefit of applying the certification process to entities other than public companies and
other reporting issuers (e.g., crown corporations, hospitals, etc.)

* Venture issuers and the certification requirement
e The need for further discussion about Annual Information Form (AIF) disclosures

® The benefit of CICA seminars to further explore issues raised by the certification process and
new reporting requirements

e Other issues that the discussion brief omits or does not discuss sufficiently
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EXECUTIVE SUMMARY

Note: This summary is provided to help orient
readers to the way in which this paper is organized.
Readers are urged to read the full paper to obtain a
more complete understanding of the themes discussed
in the summary. The objective of this paper is to
provide information that will assist CEOs and CFOs
in better understanding the certification requirement,
the objectives of transparency and accountability,
and to enable them to develop their own practical
approaches to the certification process.

Beginning in 2004, CEOs and CFOs of Canadian pub-
lic companies are required to certify that the financial
statements, together with other financial information
included in their company’s filings “fairly present” in
all material respects the financial condition, results of
operations and cash flows of the issuer.

The CEO and CFO must also certify that the interim
and annual filings do not contain any untrue state-
ment of a material fact or omit to state a material fact
required to be stated or that is necessary to make a
statement not misleading. This statement is not lim-
ited to financial information — it applies to everything
in the filings. Therefore, this paragraph in the certifi-
cate can have a much broader reach than the “fairly
present” assessment.

The certification requirement is being introduced in
phases, so companies will need to develop multi-year
implementation plans.

The certificates are prescribed and cannot be altered.
Because separate personal certificates are required
from the CEO and the CFO, both executives must lead
and actively participate in the process. While CFOs
may “quarterback” the process, the CEO must as-
sume overall leadership, make his or her own assess-
ment, and take responsibility for setting the proper
“tone at the top.”

TRANSPARENCY AND ACCOUNTABILITY

The CPR Board believes that two fundamental princi-
ples, which are central to the new regulations and to
the functioning of our capital markets, can serve as a
guide to CEOs and CFOs in the certification process:

e Transparency refers to the degree to which the
information contained in the filings being certi-
fied by the CEO and CFO enables a reader to reli-
ably assess and interpret the financial condition,
results of operations and cash flows of the issuer.

For the CEO and CFO certification, the “fairly
present” assessment and the attestation that the
filings do not contain any untrue statement of a
material fact or omit to state a material fact is the
mechanism used to achieve transparency.

* Accountability refers to the public acknowledge-
ment by the CEO and CFO of their responsibility
for the completeness, accuracy, timeliness and
reliability of the information contained in the fil-
ings being certified.

THE “FAIRLY PRESENT” ASSESSMENT

In the first phase, which began in 2004, CEOs and
CFOs are required to assess whether the financial
statements and the financial information contained in
the MD&A in the interim and annual filings, as well
as the annual information form in the annual filing,
“fairly present” in all material respects the financial
condition, results of operations and cash flows of the
issuer. This “fairly present” assessment is a judgment
of all the financial information contained in the fil-
ings and is not restricted to the financial statements’
compliance with generally accepted accounting prin-
ciples (GAAP). The assessment of “financial condi-
tion” (a different and more dynamic concept than
“financial position” as reflected in the balance sheet)
requires consideration of the company’s ability to
achieve results in the future.

In making their “fairly present” assessment, CEOs
and CFOs should consider the disclosure of the non-
financial and non-GAAP financial performance mea-
sures that they consider critical to understanding
their business, comparing their company’s perfor-
mance with others in their industry, and assessing
the company’s financial condition. It is also essential
that any non-financial or non-GAAP financial perfor-
mance measures be carefully explained and, where
appropriate, reconciled to GAAP.

IMPORTANCE OF THE MD&A

The MD&A is central to the “fairly present” assess-
ment of results of operations, cash flows and finan-
cial condition. For example, if the CEO and CFO con-
clude that the financial statements do not by them-
selves “fairly present” the results of operations, they
may decide to provide the appropriate disclosure in
the MD&A so the two documents, together, consti-
tute a fair presentation. Similarly, the assessment of
financial condition may require enhanced disclosure
in the MD&A. Therefore, CEOs and CFOs may need
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to reassess the way in which the MD&A is prepared
and organized, and the nature of the disclosures pro-
vided in it.

DISCLOSURE CONTROLS AND PROCEDURES
In phase two, which begins with financial years end-
ing on or after March 31, 2005, CEOs and CFOs will
be required to certify that they have designed disclo-
sure controls and procedures (or caused them to be
designed under their supervision) to provide reason-
able assurance that material information relating to
the issuer and its consolidated subsidiaries, is made
known to them. They will also be required to certify
that they have evaluated the effectiveness of the dis-
closure controls and procedures as of the end of the
period covered by the annual filings, and that they
have disclosed their conclusions of that evaluation in
the annual MD&A.

Disclosure controls and procedures cover all infor-
mation required to be disclosed in the interim and
annual filings as well as continuous disclosure and
other reports required to be filed under provincial
and territorial securities legislation or regulation.
They include disclosure policies, disclosure commit-
tees (where justified by a company’s size and com-
plexity) and procedures put in place to ensure that
information is brought to management'’s attention in
a timely fashion to enable management to decide if
disclosure is required.

INTERNAL CONTROL OVER FINANCIAL
REPORTING

Also in phase two, beginning with financial years
ending on or after March 31, 2005, CEOs and CFOs
will be required to certify that they have designed
internal control over financial reporting, or caused
it to be designed under their supervision. Under the
certification requirement, internal control over finan-
cial reporting addresses the reliability of financial re-
porting and the preparation of financial statements
in accordance with the issuer’s GAAP. Unlike the
certification for disclosure controls and procedures,
CEOs and CFOs are not required to certify that they
have evaluated the effectiveness of internal control
over financial reporting. Nevertheless, such ongoing
evaluations would be necessary to conclude on the
accuracy and reliability of the financial statements
and to identify any need for changes to internal con-
trol over financial reporting, which are required to be
disclosed under the full certification.

A third phase is expected to require the provision
of a formal report on internal control over financial
reporting. This requirement is not included in MI
52-109. However, the Canadian Securities Adminis-
trators (CSA) are studying the U.S. rules implement-
ing Section 404 of the Sarbanes-Oxley Act and are
reported to be developing a proposed instrument to

require a report on management’s assessment of an
issuer’s internal control over financial reporting. It is
expected that this instrument will likely require some
form of auditor attestation.

SUPPORTING PROCESSES

CEOs and CFOs will need to put supporting process-
es into place, appropriate to the size and complex-
ity of their company, to give them the information
and assurances they need to make the statements re-
quired in the certificates, and to provide appropriate
documentation.

While not required, many larger companies are es-
tablishing sub-certification processes, whereby the
direct reports to the CEO and CFO provide formal
certifications to them on the completeness and accu-
racy of the financial information pertaining to their
areas of responsibility, and the effectiveness of dis-
closure controls and procedures and internal control
over financial reporting.

The new requirements also present opportunities for
companies to strengthen and align their risk manage-
ment programs and to ensure that internal manage-
ment responsibilities and accountability for financial
reporting includes the leaders of business units as
well as the finance function.

While supporting processes and documentation are
important, the “fairly present” assessment of the fi-
nancial information contained in the filings and the
certification that the annual filings do not contain any
untrue statement of a material fact or omit to state a
material fact are separate and distinct exercises based
on the personal knowledge and judgment of both the
CEO and CFO. Meeting these requirements involves
much more than just ensuring that subordinates com-
plete a prescribed sub-certification process.

THE AUDIT COMMITTEE AND EXTERNAL
AUDITOR

The CEO and CFO certification requirements are di-
rected at management, and do not make reference
to either the audit committee or the external auditor.
However, given the audit committee’s responsibility
for reviewing the annual and interim financial state-
ments, MD&A and earnings news releases, the au-
dit committee will likely want reports from the CEO
and CFO on their overall approach to the certifica-
tion process, the issues that were raised, the results of
the control evaluations and the conclusions that were
reached. Similarly, the external auditor will likely
want to understand the conclusions reached by the
CEO and CFO and how the certification process, in-
cluding the control design and evaluation activities,
impacts their assessment of internal control and their
audit approach.
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CRITICAL SUCCESS FACTORS

The CPR Board believes that companies should not
approach the certification requirement as being just
another regulatory compliance exercise. Instead,
they should view it as an opportunity to regularly
assess and continually improve their processes for
public disclosures, and control and risk manage-
ment. In taking this approach, management can use
the certification process to continually strengthen in-
ternal accountabilities and run their business better.
By contrast, companies that take a mechanistic, com-
pliance-type approach to meeting the certification
requirements will not only fail to achieve these ad-
ditional positive business benefits, but may also end
up providing the CEO and CFO with a false sense of
security.

How successfully a company achieves these objec-
tives will depend on many factors, including:

* the quality of the leadership provided by the
CEO and CFO

* the extent to which other senior operating execu-
tives are involved in the process, and

e the commitment to learning from experience,
and striving for continual improvement.







1. INTRODUCTION

Since 2002, Canadian companies that are SEC reg-
istrants have been required to provide certification
under the Sarbanes-Oxley Act. The Canadian Se-
curities Administrators” (CSA) Multilateral Instru-
ment 52-109 expands this certification requirement
to all Canadian reporting issuers, except investment
funds. MI 52-109 has been adopted by all Canadian
jurisdictions (not yet in force in Quebec) except Brit-
ish Columbia.

Companies that comply with the U.S. certification re-
quirements are generally exempt from the Canadian
requirements (i.e., certifications prepared for U.S.
purposes will satisfy the Canadian requirements)
provided that the issuer files the same financial state-
ments and MD&A in both Canada and the United
States.

It is important to note that the new Canadian certifi-
cation requirements do not provide exemptions for
venture issuers (typically smaller companies), unlike
those provided for certain audit committee require-
ments for companies listed on the TSX Venture Ex-
change.

MULTI-PHASE INTRODUCTION

The Canadian CEO and CFO certifications (see Ap-
pendix A) will be similar to those required in the
United States after implementation of both phases
of MI 52-109 and an expected new instrument on
internal control over financial reporting. Figure 1 il-

lustrates the effective dates for a company with a
December 31 year-end. (Companies with year-ends
other than December 31 should consult MI 52-109 for
guidance.)

For companies with a December 31 year-end, the first
phase began in the first quarter of 2004 and requires
certification that:

* the filings do not contain any untrue statement
of a material fact or omit to state a material fact;
and

e the financial statements — together with the
management’s discussion and analysis (MD&A)
— “fairly present” the issuer’s financial condition,
results of operations and cash flows.

The annual certification also covers information in
the annual information form (AIF), except for ven-
ture issuers, which are not required to file an AIF.

The second phase adds the requirement to provide
certification regarding controls. CEOs and CFOs will
be required to certify that they have designed (or
caused to be designed) and evaluated the effective-
ness of disclosure controls and procedures, disclosed
in the MD&A their conclusions from that evaluation,
and have designed internal control over financial
reporting and disclosed in the MD&A any material
change in internal control over financial reporting.

Figure 1.
Future
MI 52-109 Instrument
Phase 2
Certification of
Disdosure Controls

and Procedures

and Design and
Phase 1 Reporting of Changes Phase 3

“Material Fact” and “Fairly  in Intemal Control Over Report on Intemal
Present” Certification Finandial Reporting Control Over Financial

(Paragraphs 1-3) (Paragraphs 4-5) Reporting

2004 Interim v
Annual v
2005 Interim 4
Annual v 4 Yet to be
released
2006 Interim v 4
Annual v 4 Yet to be

released
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As of August 2004, details of the third phase had yet
to be released. However, the CSA is studying the
rules that the U.S. Securities and Exchange Commis-
sion adopted to implement Section 404 of the Sar-
banes-Oxley Act! and is reported to be developing an
instrument to require a report on management’s as-
sessment of an issuer’s internal control over financial
reporting. The CSA is also reported to be evaluating
the extent to which auditor attestation of such a re-
port should be required.

The phased-in introduction of the new requirements
presents CEOs and CFOs with two important consid-
erations.

¢ First, every company will need to develop an
implementation plan that covers all three phases
of this requirement. While only a so-called “bare
certificate” is required in 2004, companies should
nevertheless immediately begin addressing the
design and operating effectiveness of their dis-
closure controls and procedures and internal
control over financial reporting to ensure that
they are fully prepared for their CEOs and CFOs
to certify these controls, as required for financial
years ending on or after March 31, 2005.

® Second, the cost of complying with the new re-
quirements will likely be significant. Therefore,
the CPR Board believes that companies should
consider ways to leverage the investments they

Figure 2.

will make to comply with the new requirements
and processes to more effectively operate their
businesses. Companies that utilize the processes
implemented to comply with the new require-
ments to also improve their financial reporting
effectiveness will achieve a significant advantage
over companies that utilize the new processes
solely for compliance.

ELEMENTS OF THE CERTIFICATION PROCESS
Figure 2 illustrates the key elements of the new re-
quirements.

The “Material Fact” and “Fairly Present” Assess-
ments: The top element represents the certification
that the filings do not contain any untrue statement
of a material fact or omit to state a material fact and
that the financial statements and the financial infor-
mation in the MD&A and, where applicable the AIF,
constitute a fair presentation. This certification is now
required and is discussed in Sections 2 and 3.

Controls: The middle element represents the certifi-
cations on the design of disclosure controls and pro-
cedures and internal control over financial reporting,
the evaluation of effectiveness of disclosure controls
and procedures, and the reporting of changes in in-
ternal control over financial reporting. This certifica-
tion will take effect for financial years ending on or
after March 31, 2005 and is discussed in Section 4.

Audit Committee

T Annual or interim filings do not contain any un-
true statement of a material fact or omit to state
a material fact. [Certification para. 2]

Financial
Statements

MD&A AIF

1INnd

Financial Statements and other financial informa-
tion in annual or interim filings “fairly present”

the financial condition, results of operations and
cash flows of the issuer [Certification para. 3]

Design and Evaluation of Disclosure Controls and
Procedures [Certification paras. 4(a) and 4(c)]

Design of and Reporting Changes in Internal
Control Over Financial Reporting
[Certification paras. 4(b) and 5]

Top”

with MD&A

Supporting Processes
. Role of the CEO and CFO — “Tone at the

. Sub-Certification
. Alignment of Risk Management
. Alignment of Internal Performance Reporting

. Involvement of Internal Audit

External Auditor

1. Section 404 of the Sarbanes-Oxley Act pertains to Management Assessment of Internal Control, including its evaluation and reporting.
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Supporting Processes: The bottom element repre-
sents the supporting processes that CEOs and CFOs
should put in place to support their certification of
disclosure controls and procedures and their report-
ing on internal control over financial reporting, and
to ensure that they have the requisite knowledge to
make the “material fact” and “fairly present” assess-
ments. These processes are discussed in Section 5.

Each of these elements is important and involves a
unique set of issues. However, all of the elements —
the “material fact” and “fairly present” assessments,
controls assessments, and supporting processes —
must fit together in an integrated manner if the CEO
and CFO certification exercise is to achieve its objec-
tives in a cost effective manner.

Governance and audit: Surrounding the three inner
elements in this figure are the activities of the audit
committee and the external auditor. Although they
have no direct role in the certification process, as part
of their overall responsibility for governance and the
audit of the issuer’s financial reporting, they will like-
ly seek information and reports from the CEO and
CFO on the certification process. Their roles are dis-
cussed in Section 6.

TRANSPARENCY AND ACCOUNTABILITY

The CPR Board believes that two fundamental princi-
ples, which are central to the new regulations and to
the functioning of our capital markets, can serve as a
guide to CEOs and CFOs in the certification process:

e Transparency refers to the degree to which the
information contained in the documents being
certified by the CEO and CFO enables a reader to
reliably assess and interpret the financial condi-
tion, results of operations and cash flows of the
issuer. If the information in these documents is
lacking, misleading, or presented in a manner
that is confusing or not easily understood, then
it would not be considered transparent. For the
CEO and CFO certification, the “fairly present”
and “material fact” assessments are the mecha-
nisms used to achieve transparency.

* Accountability refers to the public acknowl-
edgement by the CEO and CFO of their respon-
sibility for the completeness, accuracy and reli-
ability of the information contained in the docu-
ments being certified. This accountability will be
expanded for financial years ending on or after
March 31, 2005, when the requirements for the
design and evaluation of disclosure controls and
procedures and design and reporting of changes
in internal control over financial reporting move
the certification beyond documents to control ef-
fectiveness, thereby adding an important new di-
mension to corporate reporting in Canada.

PENALTIES

Securities regulators review issuers’ filings, which
may lead to questions about the CEO and CFO certi-
fication. MI 52-109 does not specify the penalties that
may be applied to those found to have provided a
false certification. However, Companion Policy 52-
109CP does note that such an action would be subject
to quasi-criminal, administrative and civil proceed-
ings under existing applicable laws. In addition to
the penalties and sanctions contained in corporate
and securities statutes and regulations in Canada
and the United States, other penalties that could ap-
ply to CEOs and CFOs signing false certificates may
be found in several new pieces of legislation. The fact
that many of these penalties have not yet been ap-
plied does not mean they will not be in due course.
A more detailed discussion of the Canadian and U.S.
pen alties that may be applied is provided in Appen-
dix B.







2. THE "MATERIAL FACT" -

ASSESSMENT

Audit Committee

Annual or interim filings do not contain any un-
true statement of a material fact or omit to state
a material fact. [Certification para. 2]

Financial
Statements

MD&A

AIF

T11n4d

Financial Statements and other financial informa-
tion in annual or interim filings “fairly present”

the financial condition, results of operations and
cash flows of the issuer [Certification para. 3]

Design and Evaluation of Disclosure Controls and
Procedures [Certification paras. 4(a) and 4(c)]

Design of and Reporting Changes in Internal
Control Over Financial Reporting
[Certification paras. 4(b) and 5]

Top”
. Sub-Certification

with MD&A

Supporting Processes
. Role of the CEO and CFO — “Tone at the

. Alignment of Risk Management
. Alignment of Internal Performance Reporting

. Involvement of Internal Audit

External Auditor

The second paragraph of the Certification of Annual
Filings requires the CEO and CFO to state:

2. Based on my knowledge, the annual filings do not
contain any untrue statement of a material fact or
omit to state a material fact required to be stated or
that is necessary to make a statement not misleading
in light of the circumstances under which it was
made, with respect to the period covered by the
annual filings;

The second paragraph of the Certification of Interim
Filings is worded similarly.

The paragraph begins with the phrase “Based on
my knowledge...” This raises the issue of what that
phrase means, and its implications. Although this
phrase may initially seem to limit the information
CEOs and CFOs are required to utilize in making
their assessments, it may actually imply the need for
them to draw upon the very significant pool of infor-
mation that they would normally possess.

Senior management, and the CEO and CFO in par-
ticular, possess a much greater knowledge of the
issuer’s business, performance, financial condition
and future prospects than do analysts, credit rating
agencies or investors. The certification process em-
phasizes that these executives must take into account
all their knowledge when determining whether the
annual filings do not contain any untrue statement
of a material fact or omit to state a material fact re-
quired to be stated and that the filings “fairly pres-
ent” the financial condition, results of operations and
cash flows (since the third paragraphs of the interim
and annual certifications, which pertain to the “fair-
ly present” assessment, also begin with the phrase
“Based on my knowledge...”).

The knowledge that CEOs and CFOs possess may be
grouped into two broad categories:

* Knowledge about the internal environment.
This includes knowledge of the company’s busi-
ness strategies and plans, financing strategies
(including the use of off-balance sheet financing
arrangements), current operating performance
(including the performance drivers), capabili-
ties (financial and non-financial), and principal
business risks and how they are being managed.
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CEOs and CFOs also have knowledge about the
decisions, choices and judgments made in pre-
paring the financial statements, MD&A and AIF.

* Knowledge about the external environment.
This includes knowledge of industry and regula-
tory trends, competitors’ strategies and actions,
the company’s assessments of opportunities and
threats, etc. It also includes the information and
knowledge that CEOs and CFOs obtain from
analyst calls, communications with investors,
meetings with creditors, and discussions with
rating agencies that indicate how the issuer is be-
ing assessed in the investment community, the
expectations/concerns for the issuer’s financial
performance, and the methods that analysts and
investors are using to assess the issuer’s perfor-
mance.

Two fundamental transparency questions, and criti-
cal issues in the CEO and CFO certification, are:

¢ What information should be made public?

e How should the public information be disclosed
and presented in the financial statements, the
MD&A, and, where appropriate, in the AIF?

Figure 3 illustrates the interrelationship of the CEO’s
and CFO’s internal and external sources of knowl-
edge. The centre of the figure represents the informa-
tion and disclosures to be made in the filings covered
by the CEO and CFO certification. The choice of in-

Figure 3 Internal Knowledge

formation to be added to the public disclosures is af-
fected by the content and activities in each of the four
surrounding areas, each of which requires disclosure
decisions by the company.

In Quadrant 1, the CEO and CFO must assess whether
the financial information, and critical decisions made
in the preparation of this information, are fairly pre-
sented in the financial statements, the MD&A, and,
in the case of annual certificates, the AIF, and that the
filings do not contain any untrue statement of a ma-
terial fact or omit to state a material fact required to
be stated. In this quadrant, Generally Accepted Ac-
counting Principles (GAAP) play an important, but
not exclusive, role.

In Quadrant 2, the focus is on the non-financial in-
formation disclosed in the MD&A and AIF. The CEO
and CFO must assess whether this information (e.g.,
information on strategies and key performance driv-
ers and metrics) will enable the reader to understand
and appraise both historical financial results and
future prospects. In making this determination, the
CEO and CFO must assess the appropriateness and
organization of the non-financial information to be
disclosed. Disclosing a large volume of information
in a disorganized manner may create an “informa-
tion overload,” which would defeat the objectives of
transparency by making it difficult for readers to de-
termine what is most important and relevant to their
needs. By contrast, providing too little information

External Knowledge

Knowledge of internal financial
information, including financial
performance measures and metrics,
decisions made on accounting
policies, judgments, and estimates.

Knowledge of internal non-
financial information about
strategies, operating performance,
business drivers, capabilities

and non-financial performance
measures and metrics.

Financial Information

Non-Financial Information

4

Information to be disclosed
in the financial state-
ments, MD&A and AIF
that is certified by _
the CEO and CFO for
the current filing
period.

articles by journalists, analyst reports and

Knowledge of financial information
provided to analysts, credit rating
agencies, creditors, the media and

other external parties.

-

Knowledge of other
external information
about the company that exists
in the public domain, which includes

the disclosures made in prior filings,

information on the Internet




The “Material Fact” Assessment

would also result in a disclosure that was not trans-
parent.

Quadrants 3 and 4 represent the knowledge the CEO
and CFO develop from interactions with analysts,
credit rating agencies and others (Quadrant 3) and
the public at large (Quadrant 4). The knowledge ob-
tained in Quadrants 3 and 4 helps the CEO and CFO
understand the concerns and information needs of
investors and readers, in turn affecting their assess-
ment of the nature and extent of financial and non-
financial information disclosed (Quadrants 1 and 2).
The CEO and CFO should assess whether the infor-
mation in the financial statements, MD&A and AIF
is consistent with information that has already been
disclosed to analysts or previously disclosed to the
public, or adequate explanations provided, thereby
helping to minimize the risk of selective disclosure.

THE PRIVATE/PUBLIC DISCLOSURE
BOUNDARY

The effective functioning of our capital markets re-
quires full disclosure of all material information on a
timely basis. The determination of what information
is to be made public (beyond the regulatory mini-
mums), and what is to be kept private is a judgment
that is dynamic and changes over time (for this rea-
son, the public disclosure area illustrated in Figure 3
is presented as a free format). The decisions that de-
termine the private/public disclosure boundary have
long been recognized as a critical reporting issue. The
CEO/CFO certifications emphasize the importance of
these decisions and attach the accountability for them
with the CEO and CFO.

Many factors influence the decisions CEOs and CFOs
make in managing the private/public disclosure
boundary. These include the requirements specified
for financial statements, the MD&A, AIF and other
continuous disclosure regulations, and the disclosure
policies enacted by the TSX and TSX Venture Ex-
changes requiring the timely disclosure of “material
information,” which include both material facts and
material changes relating to the company.

On the other hand, management will also want to
protect against unnecessarily releasing information
that may create a competitive disadvantage for the
issuer. Other issues for management to consider in-
clude whether or not to disclose matters in their early
stages where there is insufficiently robust informa-
tion to provide useful disclosure, and whether dis-
closing a matter that is not required to be reported
would possibly give an advantage to future investors
at the expense of current investors. There is also the
possibility that disclosing too great a volume of infor-
mation will confuse rather than enlighten the reader.

MI 52-109 does not provide guidance on any of these
matters. Instead, the CEO and CFO are required to
make their own judgments, based on their knowl-
edge, as to whether the financial information present-
ed in the filing is complete (i.e., appropriate choices
have been made about what information is made
public or kept private), accurate and constitutes a fair
presentation.

Another important consideration is that the Canadi-
an continuous disclosure regime differs from that of
the United States. MI 52-109 provides an exemption
for SEC registrants that file their U.S. certificates with
Canadian securities regulatory authorities, provided
that the issuer files the same financial statements
and MD&A in both Canada and the United States.
However, these issuers should be aware that they re-
main subject to the Canadian continuous disclosure
regime. While their SEC certificates may satisfy the
requirements of MI 52-109, these companies should
ensure that their disclosure policies and procedures
address all of the disclosure regimes to which the
company is subject.

Finally, consideration should be given to how technol-
ogy and the Internet influence transparency and the
sharing of information. In their book The Naked Cor-
poration: How the Age of Transparency Will Revolution-
ize Business, Don Tapscott and David Ticoll suggest
we are entering an extraordinary age of transparency
where businesses must rethink the private/public dis-
closure boundary and make themselves clearly vis-
ible to shareholders, customers, employees, partners
and society. Tapscott and Ticoll believe that financial
data, grievances, internal memos, environmental di-
sasters, product weaknesses, protests, scandals, and
policies — good news and bad - can often be found
on the Internet by anyone who knows where to look,
which could make concerns about disclosure creat-
ing competitive disadvantage a moot point.

In the next section, which discusses the “fairly pres-
ent” assessment, some sample questions are provid-
ed that may assist CEOs and CFOs in ensuring that
their issuer’s filings do not contain any untrue state-
ment of a material fact or omit to state a material fact
required to be stated.

11






3. THE “"FAIRLY PRESENT"” -

ASSESSMENT

Audit Committee

T Annual or interim filings do not contain any un-
true statement of a material fact or omit to state
a material fact. [Certification para. 2]

Financial
Statements

MD&A

AIF

T11Nn4d

Financial Statements and other financial informa-
tion in annual or interim filings “fairly present”

the financial condition, results of operations and
cash flows of the issuer [Certification para. 3]

Design and Evaluation of Disclosure Controls and
Procedures [Certification paras. 4(a) and 4(c)]

Design of and Reporting Changes in Internal
Control Over Financial Reporting
[Certification paras. 4(b) and 5]

Top”
. Sub-Certification

with MD&A

Supporting Processes
. Role of the CEO and CFO — “Tone at the

. Alignment of Risk Management
. Alignment of Internal Performance Reporting

. Involvement of Internal Audit

External Auditor

The third paragraph of the Certification of Annual Fil-
ings requires the CEO and CFO to state:

3. Based on my knowledge, the annual financial
statements together with the other financial
information included in the annual filings fairly
present in all material respects the financial condition,
results of operations and cash flows of the issuer, as of
the date and for the periods presented in the annual

filings;

The third paragraph of the Certification of Interim Fil-
ings is worded similarly.

Under the certification requirement, the financial
information contained in the filings (financial state-
ments, MD&A, and, in annual filings, the AIF and ref-
erenced documents) must be assessed both individu-
ally and in the aggregate to determine whether, as a
whole, they “fairly present” in all material respects
the issuer’s financial condition, results of operations,
and cash flows. As discussed in the previous section
of this paper, CEOs and CFOs are also required to
certify that these filings do not contain any untrue

statement of a material fact or omit to state a material
fact required to be stated.

Accordingly, this suggests a multi-step approach to
making these assessments:

i) ensuring the financial statements are in compli-
ance with GAAP

ii) ensuring the MD&A is properly presented

iii) satisfying the requirements for the AIF (and ref-
erenced documents) in the annual filing, and

iv) standing back and assessing whether the report-
ing package as a whole “fairly presents” the fi-
nancial condition, results of operations and cash
flows, in addition to concluding that the filings
do not contain any untrue statement of a mate-
rial fact or omit to state a material fact required
to be stated.

FINANCIAL STATEMENTS

The standards for the preparation of the financial
statements are defined by GAAP. The CICA Account-
ing Handbook sets forth the primary sources of GAAP,
which include the italicized and non-italicized sec-

13
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tions of the Handbook, Accounting Guidelines, and
EIC Abstracts. The Handbook recognizes that no rule
of general application can be phrased to suit every
circumstance or combination of circumstances. Mat-
ters may arise that are not specifically addressed in
the primary sources of GAAP or where additional
guidance is needed to apply a primary source. In
these instances, management may need to refer to
other sources of GAAP, which are described in the
Handbook. However, management should adopt ac-
counting policies and disclosures that are consistent
with the primary sources of GAAP, and exercise their
professional judgment in applying the concepts set
forth in the Financial Statement Concepts Section of
the Handbook.

In making their assessments of the financial state-
ments, CEOs and CFOs should focus not just on
whether GAAP have been properly applied, but also
on the key decisions and judgments made in this
process and the overall quality of the financial state-
ments.

CEOs and CFOs may wish to consider the following
questions in making their “fairly present” and “ma-
terial fact” assessments. (Please note: this is not an
exhaustive or complete list of issues that may be ad-
dressed. Instead, the questions are merely a starting
point for items of consideration.)

1. Are the accounting principles used for major
transactions, arrangements or events in the peri-
od the “most appropriate” in the circumstances,
or would they likely be viewed as less preferable
— or, perhaps, borderline acceptable practices
— that were selected to achieve a particular objec-
tive?

2. Is the materiality threshold used in the prepara-
tion of the financial statements reasonable? What
errors were detected by management or the au-
ditors in the preparation process, but not includ-
ed in the financial statements because they were
considered immaterial?

3. Does the accounting treatment and related dis-
closure for major transactions, arrangements or
events in the period reflect their economic sub-
stance and portray their economic reality? If not,
have the financial statements been corrected in
accordance with GAAP and has additional inter-
pretative disclosure been included, as necessary,
in the MD&A?

4. What is the degree of conservatism in the more
significant accounting judgments and estimates,
revenue recognition criteria, etc.? Has the degree
of conservatism changed from prior periods?

5. Do the accounting estimates and judgments
made in preparing the financial statements re-

flect any trends or biases that would consistently
overstate or understate key amounts?

6. What is the quality of the assets recorded on the
balance sheet? What asset impairment assess-
ments have been made or considered in the pe-
riod?

7. What revisions to estimates were made in the
period? How significant is the impact of such re-
visions on earnings? How do reported earnings
compare with reported cash flows? What is the
impact of “one time” gains and losses on earn-
ings in the period? How does this compare with
prior periods? What is the overall “quality” of
earnings (i.e., how conservative are the estimates
and judgments in computing the earnings)?

8. Is the presentation of liabilities, together with the
disclosure of commitments and contingencies,
presented in a manner that is clear, informative,
and communicates the financial risks involved?

9. Has the external auditor completed an audit or
review of the financial statements? What are the
auditor’s findings and observations?

10. Are there any potential liabilities, commitments
or contractual arrangements that are not includ-
ed in the financial statements or notes thereto? If
not, why not?

MANAGEMENT’S DISCUSSION AND
ANALYSIS

The MD&A is a key element of the financial reporting
package in both the interim and annual filings and,
therefore, is a critical component of the filings being
certified. The requirements for preparing a MD&A,
and the specific items to be included in it, are set out
by the Canadian securities regulators. In addition,
the CICA has published Management’s Discussion
and Analysis — Guidance on Preparation and Disclosure,
which provides disclosure principles and recom-
mended practices for the MD&A, and guidance to
help issuers prepare a meaningful and informative
MD&A. Figure 4 illustrates the disclosure framework
developed and recommended by the CICA’s CPR
Board.

The CSA describes the MD&A’s purpose in the gen-
eral instructions for Form 51-102F1:

MDG&A is a narrative explanation, through the eyes
of management, of how your company performed
during the period covered by the financial statements,
and of your company’s financial condition and future
prospects. MD&A complements and supplements
your financial statements, but does not form part of
your financial statements.

Your objective when preparing the MD&A should be
toimprove your company’s overall financial disclosure
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Figure 4
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by giving a balanced discussion of your company’s
results of operations and financial condition
including, without limitation, such considerations as
liquidity and capital resources — openly reporting bad
news as well as good news. Your MD&A should

e help current and prospective investors under-
stand what the financial statements show and
do not show;

® discuss material information that may not be
fully reflected in the financial statements, such
as contingent liabilities, defaults under debt,
off-balance sheet financing arrangements, or
other contractual obligations;

® discuss important trends and risks that have af-
fected the financial statements, and trends and
risks that are reasonably likely to affect them in
the future; and

* provide information about the quality, and po-
tential variability, of your company’s earnings
and cash flow, to assist investors in determin-
ing if past performance is indicative of future
performance.

Since the MD&A complements and supplements the
financial statements, it can be very important in re-
solving disclosure issues. For example, if the CEO
and CFO felt the financial statements alone would
not yield a fair presentation for the purposes of the
certificate, then the MD&A would be the logical place
to provide the additional disclosures and necessary
explanations so the two documents, together, would
constitute a fair presentation. The MD&A is also the
place where management can explain the factors

A Continuum of Relevant Information
about the Past and Future

MD&A Disclosure Framework

Capability
(Resources &

Systems)

Results
(Historical /
Prospective)

that impacted operating results and cash flows and
how these results related to the company’s strategies
and objectives, thereby enabling the reader to better
understand both historical performance and future
prospects.

The consideration of materiality is as important when
deciding on MD&A disclosures as it is in preparing
financial statements and related notes. Information
is material if its omission or misstatement could in-
fluence a reasonable investor’s decision to buy, hold
or sell securities in the company. This test applies
to qualitative information, as well as financial and
other quantitative information, both historical and
prospective in nature. Further, consideration should
be given to individual items of information that, in
themselves, may not be material but could become so
when viewed in the context of other disclosures, or as
elements in the larger picture.

The following questions focus on issues for CEOs
and CFOs to consider when making their “material
fact” and “fairly present” assessments in relation to
the MD&A.

1. What is the involvement of the finance organiza-
tion and operating executives, both at the corpo-
rate level and in the business units, in preparing
or reviewing the MD&A?

2. Does the MD&A comply with regulatory require-
ments? Does it follow the guidance produced by
the CICA?

3. Has the MD&A been reviewed by the external
auditor and/or legal counsel? What are their ob-
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servations?

4. How was materiality determined for deciding
what information, both qualitative and quantita-
tive, and both prospective and historical, was to
be disclosed in the MD&A? What were the mate-
riality “close calls” and on what basis were they
resolved?

5. Are important performance drivers that are not
recognized as accounting assets (e.g., research
and internally developed intellectual property,
etc.) adequately explained in the MD&A? Have
the relevance and importance of non-financial
performance measures included in the MD&A
been satisfactorily explained and related to the
reported financial performance?

6. Does the MD&A include industry-based or other
non-GAAP financial performance measures? Are
these performance measures clearly defined and
reconciled to the financial statements?

7. Does the MD&A effectively communicate the
composition of recognized earnings (e.g., contri-
bution of business units), the impact of external
trends (e.g., changes in interest rates or foreign
exchange rates), the historical perspective (e.g.,
comparison with prior periods) and future pros-
pects (e.g., comparison against strategic objec-
tives)?

8. Are the principal business risks that are disclosed
and discussed in the MDé&A consistent with those
that have been identified in strategic planning ac-
tivities/reports and operations reviews? How are
the disclosure and discussion of financial risks
(e.g., off-balance sheet financing arrangements
and liquidity disclosures) in the MD&A related
to the disclosures in the financial statements?

9. Is the MD&A written in clear, plain language?
Does it present with candour and without exag-
geration a fair and balanced picture, including
“bad news” as well as “good news”? Does the
MD&A have a marketing or promotional bias?

10. Does the MD&A provide a complete, integrated
and balanced view of the company’s historical
results, future prospects, and financial condition
explaining the “why” behind performance and
prospects?

ANNUAL INFORMATION FORM (AIF)

The annual certification also covers the AIF and all
information incorporated into it by reference. The
above suggestions on MD&A also apply to items in
the AIF that are not included in the MD&A. Please
note that in Management’s Discussion and Analysis —
Guidance on Preparation and Disclosure, the CICA sug-
gests that certain information (for example risk and
rating disclosures) called for in the AIF should also

be addressed in the MD&A.

Canadian issuers should be aware that the continu-
ous disclosure regime in Canada is broader than that
of the United States and, to the extent that continu-
ous disclosures are incorporated into the AIF, they
will be subject to certification.

Issuers may wish to consider the timing of their vari-
ous filings. Because the annual certification applies to
all annual filings, it would be filed with the last doc-
ument to be filed. Typically, this would be the AIF,
since the financial statements and MD&A are usually
filed first. However, some audit committees may pre-
fer that the CEO’s and CFO's certificates be complet-
ed prior to the filing of the financial statements and
MD&A. In such a situation, one solution would be to
accelerate the AIF so that all annual filings and the
certificates are filed concurrently.

FINANCIAL CONDITION

CEOs and CFOs should understand the emphasis
placed on the term “financial condition” and the sub-
tle, but important, distinction between this term and
the concept of “financial position,” which is reflected
in the balance sheet.

There is no generally accepted definition of the term
“financial condition” and MI 52-109 does not at-
tempt to provide one. However, Companion Policy,
52-109CP emphasizes that “financial condition” is
broader than “financial position” and that it encom-
passes a number of qualitative and quantitative fac-
tors.

Financial statements are prepared on the assumption
that the entity is a going concern — in other words,
that it will continue in operation for the foreseeable
future and will be able to realize assets and discharge
liabilities in the normal course of operations. An as-
sessment of financial condition involves assessing
the disclosure relating to factors that could impact
the entity’s ability to continue to operate as a going
concern, either now or in the foreseeable future.

In this regard, it might be useful to consider an en-
tity’s financial condition as falling into one of four
broad categories, as illustrated in Figure 5.

Quadrant 1 represents companies that are healthy,
generating positive earnings and cash flows and,
barring unforeseen catastrophes, are likely to remain
so. Reporting on financial condition is not usually a
problem in this quadrant.

Quadrant 2 represents companies that are currently
healthy, but deteriorating. In this quadrant, there
are often concerns about a discussion of “negative
trends” or information that could unnecessarily up-
set the market. The CEO and CFO should, therefore,
stand back and carefully assess the disclosures to en-
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sure that all relevant information is disclosed (e.g.,
the factors causing the deterioration in financial con-
dition, the implications, and what management is do-
ing about them). It should be noted that, in situations
where a company’s financial condition deteriorates
quickly and significantly, regulators and litigants of-
ten carefully analyze the disclosures provided in the
periods preceding the decline to assess whether ad-
equate disclosure was made of the risks and threats
to the company’s financial condition.

Quadrant 3 represents entities that are currently in a
weak financial condition, but whose situation is im-
proving. In this quadrant, the CEO and CFO should
ensure that the “good news” is not overstated and
that there is a balanced presentation of the progress
made in improving the financial condition, the pros-
pects for the future, and the related risks.

Quadrant 4 represents entities that have a very weak
financial condition that is deteriorating further, with
the result that these companies often have a high risk
of becoming insolvent. In this quadrant, the challenge
is one of organizing and presenting the “bad news”
in the most informative manner.

Companion Policy 52-109CP acknowledges that it
would be difficult to enumerate a comprehensive list
of factors that could impact the assessment of finan-
cial condition, but does offer the following for con-
sideration:

e liquidity

* solvency

® capital resources

e overall financial health of the issuer’s business

e current and future considerations, events, risks,
or uncertainties that might impact the financial
health of the issuer’s business.

Naturally, many other factors could also impact fi-
nancial condition. These include:

* capital adequacy

¢ quality of assets (including the time and effort to
realize their value in terms of cash flow)

* quality of intangibles and brands that are not
normally recognized as assets for accounting
purposes

* insurance coverage and the extent of self-insur-
ance

e available lines of credit and credit facilities that
are not fully utilized

* guarantees, contingencies, adequacy of provi-
sions for all liabilities, customer commitments
and backlog, and

* adequacy of cash flow from operations to fund
operating and capital expenditures, etc.

In particular, attention should be directed to the dis-
closure of any arrangements that involve “triggers”
—i.e., terms or conditions that could have an instant
impact on financial condition.

Financial condition is a more dynamic concept than
financial position. For example, the overall health of
the issuer’s business is determined not only by the
issuer’s resources and obligations at a point in time,
but also by the opportunities and risks that might im-
pact its financial health and its ability to bear unex-
pected losses. Perhaps financial condition may best
be thought of as describing an entity’s financial fit-
ness — its ability to manage the risks it faces and ex-
ecute its planned strategies.

A point-in-time assessment of financial position in-
volves adding up all of the assets and the liabilities
presented on the balance sheet and assessing factors
such as asset coverage and capital adequacy. How-
ever, it should be remembered that accounting is
based on “point estimates” for many asset values,
provisions for impairments, warranties and other
liabilities. In assessing financial condition, the CEO
and CFO should address the range and variability of
accounts that are based on accounting estimates as
well as the recorded amount.

For example, how would the financial condition be
affected if the major accounting estimates and the
forecasted cash flow from operations were all real-
ized at the adverse end of their predicted ranges?
Because information relating to the variability of ac-
counting estimates is not normally disclosed, readers
have limited ability to factor this type of analysis into
their decision-making. (The CICA Handbook identifies
two areas for measurement uncertainty disclosure:
1) the nature of a measurement uncertainty that is
material, and 2) the extent of a measurement uncer-
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tainty that is material when it is reasonably possible
that the recognized amount could change by a mate-
rial amount in the near term.) As a result, the CEO
and CFO should assess, based on their knowledge,
whether this type of information should be presented
— especially when it is possible that scenarios of this
sort could happen — and, if so, whether it would have
a significant impact on financial condition.

Implicit in considering an entity’s financial condi-
tion is an assessment of the impact of current and
future conditions. To do this, CEOs and CFOs will
be required to assess the trends and issues presented
primarily in the MD&A, and whether they will ei-
ther strengthen or weaken the company’s financial
condition. For example, the effect of an appreciation
of the Canadian dollar against the U.S. dollar on an
importer or exporter could have a short-term impact
(i.e., a positive or negative impact on profits and cash
flows) and a long-term impact (i.e., how a sustained
appreciation of the Canadian dollar would change
the competitive dynamics of the company’s industry
and its future prospects).

There is no prescription for the way that matters af-
fecting financial condition should be assessed — this
is left to the judgment of the CEO and CFO. How-
ever, it would seem reasonable to consider both the
magnitude of the impact of potential trends and fu-
ture events on the entity’s financial condition and the
likelihood of their occurrence.

In the final analysis, CEOs and CFOs must address
two fundamental issues in assessing financial condi-
tion:

1. Are all the detailed disclosures of factors that af-
fect financial condition appropriately presented
in the financial statements, MD&A, and, for an-
nual filings, the AIF?

2. Does the MD&A explicitly draw the reader’s at-
tention to the major factors that determine finan-
cial condition and present management’s overall
assessment of financial position and condition?

OVERALL ASSESSMENT OF FAIR
PRESENTATION

For the purposes of the CEO and CFO certification,
the financial statements and other financial informa-
tion included in the MD&A and AIF must meet a
standard of overall material completeness, accuracy
and presentation that is broader than the financial re-
porting requirements under GAAP.

Companion Policy 52-109CP states that the “fairly
present” representation is not qualified by the phrase
“in accordance with generally accepted accounting
principles.” This was apparently done to prevent
management from relying entirely upon compliance
with GAAP, since GAAP could not be expected to in-

clude all the components of an overall fair presenta-
tion. Because the “fairly present” assessment applies
to financial information in the financial statements,
MD&A and AIF, some financial information included
in this assessment is not covered by GAAP.

The “fairly present” element of the certification fo-
cuses on the financial statements and other financial
information. The regulators do not define financial
information, and some of the information in the fil-
ings is clearly non-financial (for example, the names
of directors in the AIF). For this reason, there is some
uncertainly about what information is covered by the
“fairly present” assessment. However, given that the
stated objective of the certificates is to improve the
quality of reporting issuers’ disclosure, and the fact
that it is not possible to qualify the report because
non-financial information is required to be included
for fair presentation, it may not be unreasonable to
interpret the term “financial information” broadly.
Therefore, unless and until the regulators state oth-
erwise, the CPR Board suggests that “financial in-
formation” may be considered to include all the in-
formation necessary to “fairly present” the financial
condition, results of operations and cash flows, in-
cluding, where appropriate, key performance driv-
ers, capabilities and resources, and the effect of iden-
tified risks, etc.

The certificate also includes a statement that the an-
nual filings do not contain any untrue statement of a
material fact or omit to state a material fact required
to be stated or that is necessary to make a statement
not misleading. This statement is not limited to finan-
cial information. It applies to everything in the filings.
Therefore, this clause in the certificates can have a
much broader reach than the “fairly present” certi-
fication.

At its simplest, the “fairly present” assessment re-
quires the CEO and CFO to stand back and ask: “Do
the filings provide an accurate, faithful representa-
tion of the company’s economic reality and perfor-
mance?” In short, “Do they tell it like it is?” The cer-
tification is a check in the process, not an end unto
itself.

After the CEO and CFO have assessed the presenta-
tion in the financial statements, MD&A, and, where
applicable, the AIF, they must make their overall as-
sessments of fair presentation. The following ques-
tions may help them in making this assessment:

1. Does the presentation of financial information in
the financial statements, MD&A, and the AIF in
the case of annual certificates, reflect the CEO’s
and CFO’s knowledge of the company’s strate-
gies, operations, relationships, industry dynam-
ics and issues that face it?
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Do the MD&A, and AIF in the case of annual cer-
tificate, together with the financial statements,
provide the necessary information to enable
readers to reach an informed judgment about the
company’s historical financial results, financial
condition and future prospects?

Have all the important issues raised by analysts,
rating agencies etc., been addressed in the filings,
thereby reducing the possibility of future selec-
tive disclosures?

Are decisions to withhold the disclosure of infor-
mation because of perceived “competitive disad-
vantages” reasonable and appropriate?

Do the financial statements, MD&A and AIF
identify all the significant problems and risks
known to management, or is there a risk that
overly technical interpretations of the disclosure
rules and/or GAAP have reduced transparency
in this regard?

Is the amount of information being disclosed so
great that readers are likely to be overwhelmed
with insignificant details, thereby obscuring im-
portant information? Is the reader’s attention
drawn to the most important matters?

Has every effort been made to present disclo-
sures using simple, plain language so an average
investor will more easily understand the issuer’s
reported performance and financial condition?
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4. THE CONTROLS
ASSESSMENT

Audit Committee

Annual or interim filings do not contain any un-
true statement of a material fact or omit to state
a material fact. [Certification para. 2]

Financial MD&A
Statements

AIF

T11n4d

Financial Statements and other financial informa-
tion in annual or interim filings “fairly present” BARE
the financial condition, results of operations and

cash flows of the issuer [Certification para. 3]

Design and Evaluation of Disclosure Controls and
Procedures [Certification paras. 4(a) and 4(c)]

Design of and Reporting Changes in Internal
Control Over Financial Reporting
[Certification paras. 4(b) and 5]

Supporting Processes

Top”
o Sub-Certification
. Alignment of Risk Management

with MD&A
. Involvement of Internal Audit

. Role of the CEO and CFO — “Tone at the

. Alignment of Internal Performance Reporting

External Auditor

Beginning in financial years ending on or after March
31, 2005, CEOs and CFOs will be required to expand
their certification with respect to “disclosure controls
and procedures” and “internal control over financial
reporting,” as indicated below for annual filings:

4. The issuer’s other certifying officers and I are
responsible  for establishing and maintaining

closure controls and procedures as of the end
of the period covered by the annual filings and
have caused the issuer to disclose in the annual
MDG&A our conclusions about the effectiveness
of the disclosure controls and procedures as of
the end of the period covered by the annual fil-
ings based on such evaluation; and

disclosure controls and procedures and internal 5. I have caused the issuer to disclose in the annual
control over financial reporting for the issuer, and we MD&A any change in the issuer’s internal control
have: over financial reporting that occurred during the

a) designed such disclosure controls and proce-
dures, or caused them to be designed under our
supervision, to provide reasonable assurance
that material information relating to the issuer,
including its consolidated subsidiaries, is made
known to us by others within those entities,
particularly during the period in which the an-
nual filings are being prepared;

b) designed such internal control over financial
reporting, or caused it to be designed under our
supervision, to provide reasonable assurance re-
garding the reliability of financial reporting and
the preparation of financial statements for ex-
ternal purposes in accordance with the issuer’s
GAAP; and

c) evaluated the effectiveness of the issuer’s dis-

issuer’s most recent interim period that has materially
affected, or is reasonably likely to materially affect,
the issuer’s internal control over financial reporting.

A similar requirement applies to interim filings, ex-
cept for the evaluation of the effectiveness of disclo-
sure controls and procedures and related disclosure,
which is limited to the annual filing.
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DISCLOSURE CONTROLS AND PROCEDURES
The focus of this control certification is on “disclo-
sure controls and procedures” which MI 52-109 de-
fines as:

...controls and other procedures of an issuer that
are designed to provide reasonable assurance that
information required to be disclosed by the issuer
in its annual filings, interim filings or other reports
filed or submitted by it under provincial and
territorial securities legislation is recorded, processed,
summarized and reported within the time periods
specified in the provincial and territorial securities
legislation and include, without limitation, controls
and procedures designed to ensure that information
required to be disclosed by an issuer in its annual
filings, interim filings or other reports filed or
submitted under provincial and territorial securities
legislation is accumulated and communicated to the
issuer’s management, including its chief executive
officers and chief financial officers (or persons who
perform similar functions to a chief executive officer
or a chief financial officer), as appropriate to allow
timely decisions regarding required disclosure.

There are two main components to this definition.
The first is that disclosure controls and procedures
include controls over the external communication of
information contained in all reports filed or submitted
under provincial and territorial securities legislation
within the specified time periods. This would include
controls over information contained in the interim
and annual filings, as well as controls that ensure that

Figure 6.
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the issuer meets all continuous disclosure require-
ments including material change reports, business
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The second component is that disclosure controls and
procedures also cover the internal communication
to the CEO and CFO of information that may need
to be disclosed, particularly within the time period
covered by the filings. While the “material fact” and
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signed to ensure the quality of information contained
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ensure that all material information is communicated
to the CEO and CFO and is filed within the appropri-
ate time periods.

The certification of disclosure controls and proce-
dures will be a key element of the certification pro-
cess when it is fully implemented, and CEOs and
CFOs will need to think carefully about what they
must do in order to make these statements in their
certificates. As discussed below, the foundation of ef-
fective disclosure controls and procedures is a cur-
rent and comprehensive disclosure policy. Within the
disclosure policy’s framework, the disclosure com-
mittee should oversee and document the procedures
designed to ensure that the policy is understood,
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should ensure that such a policy is implemented and
evaluated accordingly.
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their certification by the CEO and CFO.

DISCLOSURE POLICY

The foundation for effective disclosure controls and
procedures is a well-written continuous disclosure
policy. National Policy Statement 51-201 on Disclo-
sure Standards recommends that issuers develop a
written corporate disclosure policy to provide a pro-
cess for disclosure and to promote an understanding
of the legal requirements among directors, officers
and employees. This policy should be reviewed and
approved by the board of directors and widely dis-
tributed to officers and employees.

Such a policy will better enable reporting issuers to:
* minimize the risk of selective disclosure

® ensure that all disclosures made by the issuer to
its investors or the investment community are ac-
curate, complete and “fairly present” the compa-
ny’s financial condition, results of operations and
cash flows in all material respects, and

¢ ensure that disclosures are made within the time
periods specified by applicable laws, regulations
and stock exchange requirements.

Guidance on developing a continuous disclosure pol-
icy can be found in the Canadian Investor Relations
Institute Model Disclosure Policy (www.ciri.org).

DISCLOSURE COMMITTEE
National Policy Statement 51-201 recommends that
issuers:

Establish a committee of company personnel or assign
a senior officer to be responsible for:

a) developing and implementing your disclosure
policy

b) monitoring the effectiveness of and compliance
with your disclosure policy

c) educating your directors, officers and certain
employees about disclosure issues and your dis-
closure policy

d) reviewing and authorizing disclosure (includ-
ing electronic, written and oral disclosure) in
advance of its public release, and

e) monitoring your Web site.

While the new Canadian certification requirements
do not require issuers to establish a “disclosure com-
mittee,” such a committee is recommended under the
U.S. certification requirements.

Based on the interviews conducted when researching
this paper, larger companies are establishing or using
existing disclosure committees to assist the CEO and
CFO in meeting their certification requirements and
to ensure that the company’s continuous disclosure
policy is implemented effectively. (The membership

of the disclosure committee may include the Corpo-
rate Controller, General Counsel, Head of Internal
Audit and Head of Investor Relations, with one of
these individuals serving as the committee’s chair.)

In smaller companies, where the CEO and CFO are
sufficiently active in all aspects of the business, a sep-
arate disclosure committee may not be necessary.

In discharging its duties, the disclosure committee
should have access to all books, records, facilities and
personnel — including the opportunity to consult with
the external auditor and the audit committee. When
necessary, the disclosure committee should also have
the ability to obtain advice of outside legal and finan-
cial advisors in order to fulfill its responsibilities.

A sample mandate for a disclosure committee is pro-
vided in Appendix C.

EVALUATION OF DISCLOSURE CONTROLS
AND PROCEDURES

For financial years ending on or after March 31, 2005,
the CEO and CFO will be required to certify that they
have:

...evaluated the effectiveness of the issuer’s disclosure
controls and procedures as of the end of the period
covered by theannual filings and have caused the issuer
to disclose in the annual MD&A our conclusions
about the effectiveness of the disclosure controls and
procedures as of the end of the period covered by the
annual filings based on such evaluation.

In the annual certification, there is a difference be-
tween paragraph 4 (a), pertaining to the design of dis-
closure controls and procedures, and paragraph 4(c),
which is quoted above. Paragraph 4 (a) requires the
CEO and CFO to certify that disclosure controls and
procedures have been designed “to provide reasonable
assurance that material information relating to the issuer,
including its consolidated subsidiaries, is made known to
us by others within those entities, particularly during the
period in which the annual filings are being prepared.”
This reflects the second component of the definition
of disclosure controls and procedures, regarding in-
ternal communication to enable timely decisions to
be made by the CEO and CFO as to whether external
disclosures are required. Paragraph 4 (a) does not re-
quire the CEO and CFO to certify that disclosure con-
trols and procedures have been designed to provide
reasonable assurance that the information required
to be disclosed by the issuer in its annual and interim
filings, or other reports that it files or submits under
provincial and territorial securities legislation, is re-
corded, processed, summarized and reported within
the time periods specified in the provincial and ter-
ritorial securities legislation.
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By contrast, paragraph 4 (c) does not differentiate be-
tween the internal communication and external re-
porting aspects of disclosure controls and procedures.
As a result, one may conclude that the certification of
the evaluation of the effectiveness of disclosure con-
trols and procedures pertains to both features. There-
fore, in conducting their evaluation of disclosure
controls and procedures, it would seem prudent for
CEOs and CFOs to also consider the overall design of
the disclosure controls and procedures, including the
external reporting aspects, notwithstanding the fact
that paragraph 4 (a) only requires certification of the
internal communication component.

The specific process that a CEO and CFO utilize to
evaluate disclosure controls and procedures for their
annual certification will depend upon the circum-
stances of the company. However, all such evalua-
tions should include an assessment of the design of
the company’s disclosure controls and procedures,
including the company’s disclosure policy, disclosure
committee and the control procedures established
to implement the disclosure policy. The evaluation
should include an assessment as to whether the dis-
closure controls and procedures are operating effec-
tively as of the end of the period covered by the an-
nual filings.

The following questions may help CEOs and CFOs in
identifying issues to be addressed in this evaluation
process:

1. Has the company’s disclosure policy been kept
current? Has the policy been communicated to
directors, officers and employees so they under-
stand what is expected of them? Does the policy
reflect the disclosure and filing requirements
of all applicable capital market jurisdictions in
which the company operates?

2. Has the authority, responsibility and account-
ability for the various forms of disclosure and re-
porting (e.g., timely disclosure releases, financial
reporting, MD&A, etc.) been clearly defined so
the appropriate people make the decisions and
actions to prepare, review, approve, publicly
disclose and file information with regulatory au-
thorities?

3. Have the significant internal and external dis-
closure risks (i.e., risks of incomplete or inac-
curate disclosure or the failure to disclose/file
within prescribed time periods) been identified,
assessed and addressed in the disclosure policy,
disclosure committee mandate and the disclo-
sure controls and procedures?

4. What evidence is there to suggest that directors,
officers and employees adhere to the continuous
disclosure policy in their day-to-day activities?
Have there been instances of non-compliance

with the disclosure policies? What actions were
taken?

5. Do the people responsible for the preparation
and filing of public disclosure documents have
the necessary knowledge, skills and tools to dis-
charge their responsibilities? Are these people
supported by others with the necessary knowl-
edge, skills and tools to discharge their respon-
sibilities for capturing, summarizing and report-
ing information to them?

6. Is there any evidence to suggest that sufficient
and relevant information is not being identified
and communicated in a timely manner to the ap-
propriate people, including the CEO and CFO?

7. Is the disclosure committee effective in practice?
Does it challenge the completeness and qual-
ity of disclosures? Is there a healthy tension be-
tween the disclosure committee and the CEO and
CFO?

8. Have appropriate disclosure controls and proce-
dures been designed to ensure effective imple-
mentation of the disclosure policy throughout
the company? Do these disclosure controls and
procedures take into consideration internal and
external disclosure risks?

9. Are decisions and actions relating to public dis-
closure and filing of documents in different geo-
graphic locations and jurisdictions effectively
coordinated and monitored for consistency and
quality?

10. Does management monitor the external and in-
ternal environment to obtain information that
may indicate a need to re-evaluate the company’s
continuous disclosure policy, the disclosure com-
mittee’s mandate and activities, and the design of
disclosure controls and procedures?

11. Have any communications been received from
securities regulators, investment analysts, credit
rating agencies or the external auditor that may
suggest that the company’s disclosures, and the
related controls and procedures, are inadequate?
If so, what actions were taken in response?

INTERNAL CONTROL OVER FINANCIAL
REPORTING

The full certificates that are effective for financial
years ending on or after March 31, 2005 also require
the CEO and CFO to acknowledge responsibility for
establishing and maintaining internal control over fi-
nancial reporting, which is defined as:

...a process designed by, or under the supervision of,
the issuer’s chief executive officers and chief financial
officers, or persons performing similar functions, and
effected by the issuer’s board of directors, management
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and other personnel, to provide reasonable assurance
regarding the reliability of financial reporting and
the preparation of financial statements for external
purposes in accordance with the issuer’s GAAP and
includes those policies and procedures that:

a) pertain to the maintenance of records that in
reasonable detail accurately and fairly reflect the
transactions and dispositions of the assets of the
issuer,

b) provide reasonable assurance that transactions
are recorded as necessary to permit preparation
of financial statements in accordance with the is-
suer’s GAAP, and that receipts and expenditures
of the issuer are being made only in accordance
with authorizations of management and direc-
tors of the issuer, and

c) provide reasonable assurance regarding preven-
tion or timely detection of unauthorized acquisi-
tion, use or disposition of the issuer’s assets that
could have a material effect on the annual finan-
cial statements or interim financial statements

When the definitions of “disclosure controls and pro-
cedures” and “internal control over financial report-
ing” are viewed in isolation, it would seem that inter-
nal control over financial reporting is encompassed
by disclosure controls and procedures. However,
Companion Policy 52-109CP states that, “While there
is a substantial overlap between the definition of disclosure
controls and procedures and internal control over finan-
cial reporting, there are both some elements of disclosure
controls and procedures that are not subsumed within the
definition of internal control over financial reporting and
some elements of internal control over financial reporting
that are not subsumed within the definition of disclosure
controls and procedures.” This discussion brief may
serve as a catalyst in arriving at a final conclusion
about this issue.

The certificates set out different responsibilities in
respect of disclosure controls and procedures and
internal control over financial reporting. The certifi-
cation of internal control over financial reporting is
restricted to the design of such controls and the re-
porting of changes to them. (Unlike the requirement
for disclosure controls and procedures, an evaluation
of the effectiveness of internal control over financial
reporting is not required.) The CPR Board advises
CEOs and CFOs to carefully consider the interrela-
tionship between disclosure controls and procedures
and internal control over financial reporting, particu-
larly in areas of overlap.

The evaluation required by MI 52-109 differs from
Section 404 of Sarbanes-Oxley in several respects.
However, the CSA has stated that it is developing, as
a separate initiative, a proposed instrument that will

require a report on management’s assessment of an
issuer’s internal control over financial reporting (i.e.,
a Canadian equivalent to Section 404 of Sarbanes-Ox-
ley). This initiative is likely to include a requirement
for the evaluation and disclosure of management’s
conclusions about the effectiveness of internal con-
trol over financial reporting, and a representation
regarding disclosure of significant deficiencies and
material weaknesses in the design or operation of
internal control over financial reporting and the pre-
vention and detection of fraud. The CSA is reported
to be evaluating the extent to which auditor attesta-
tion of a management report on internal control over
financial reporting should be required.

While Canadian reporting issuers await these pro-
posed rules, CEOs and CFOs should note that under
MI 52-109, beginning in financial years ending on or
after March 31, 2005, they will be required to certify
that they have:

* Designed internal control over financial report-
ing, or caused it to be designed under their super-
vision, to provide reasonable assurance regard-
ing the reliability of financial reporting and the
preparation of financial statements for external
purposes in accordance with the issuer’s GAAP
(paragraph 4b); and

¢ Caused the issuer to disclose in the MD&A any
change in the issuer’s internal control over finan-
cial reporting that occurred during the issuer’s
most recent interim period that has materially af-
fected, or is reasonably likely to materially affect,
the issuer’s internal control over financial report-
ing (paragraph 5)

The certification requirements for internal control
over financial reporting do not require a formal
evaluation and testing of all elements of the operat-
ing effectiveness of internal control. It would seem
reasonable, however, that to support their design cer-
tification, the CEO and CFO should perform an as-
sessment as to whether the design of internal control
over financial reporting, at least at the entity level,
is adequate to support the preparation of financial
statements for external purposes in accordance with
the issuer’s GAAP.

Similarly, the CEO and CFO must be able to support
their certification in paragraph 5 that the disclosures
in the interim and annual MD&A of any “material”
change in the issuer’s internal control over financial
reporting are completed and fairly presented. This
will likely require CEOs and CFOs to implement
some form of system to track and report all “mate-
rial” changes in internal control over financial report-

ing.
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5. SUPPORTING
PROCESSES

Audit Committee

T Annual or interim filings do not contain any un-
true statement of a material fact or omit to state
a material fact. [Certification para. 2]

Financial
Statements

MD&A AIF

T11Nn4d

Financial Statements and other financial informa-
tion in annual or interim filings “fairly present”

the financial condition, results of operations and
cash flows of the issuer [Certification para. 3]

thARE

Design and Evaluation of Disclosure Controls and
Procedures [Certification paras. 4(a) and 4(c)]

Design of and Reporting Changes in Internal
Control Over Financial Reporting
[Certification paras. 4(b) and 5]

Top”
. Sub-Certification

with MD&A

Supporting Processes
. Role of the CEO and CFO — “Tone at the

. Alignment of Risk Management
. Alignment of Internal Performance Reporting

. Involvement of Internal Audit

External Auditor

CEOs and CFOs will need to ensure that the appro-
priate systems and processes are in place to support
their certification. These would include the account-
ing systems and disclosure processes, as discussed in
the previous section dealing with controls. However,
our research indicates other issues that the CEO and
CFO should address to ensure they have the appro-
priate support for their annual and interim certifica-
tions. These supporting processes are discussed in
this section.

The need for supporting processes varies with the
size and complexity of the organization. Larger,
more complex and/or geographically dispersed or-
ganizations will likely need more formal supporting
processes than smaller ones in which the CEO and
CFO are more actively involved in day-to-day opera-
tions. However, certain supporting elements will be
applicable to all organizations, and one of these is the
CEO and CFO'’s responsibility for setting the proper
“tone at the top”.

ROLE OF THE CEO AND CFO -

TONE AT THE TOP

Successfully implementing the new requirements
will require leadership and a coordinated set of ac-
tions and activities from the CEO, CFO, corporate

counsel and the senior executives in both finance and
the business units. All of these parties must agree on
the objective of ensuring that the issuer’s reporting is
transparent and of high quality. Without such a com-
mitment — and without a detailed understanding of
the certification requirements — it is unlikely that the
organization will achieve an effective certification
process, a circumstance that would expose the CEO,
CFO and the audit committee to a variety of risks.

As with most things in corporate life, the CEO’s lead-
ership is critical to this process. CEOs have two broad
choices: step up to the plate, set the right tone, create
the right expectations and provide the requisite lead-
ership, or abdicate/delegate the responsibility to the
CFQ, taking an “I'll sign, when you sign” approach.

Because a separate personal certificate is required
from the CEO, the regulators clearly expect CEOs
to take an active role in the process. Canadian and
U.S. regulators both want CEOs, as the issuer’s se-
nior executive and leader, to make their own assess-
ments based on their knowledge of the business and
its strategies, risks and operating performance. CEOs
are responsible for setting the proper “tone at the
top” for their companies. Being actively involved in
this process and providing it with the requisite lead-
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ership is one way to achieve that tone.

The regulators require CFOs to provide a certificate
because the certification includes financial disclo-
sures, disclosure controls and procedures, and inter-
nal control over financial reporting. CFOs must meet
the demands of their external stewardship responsi-
bilities and support both the business and the CEO
(to whom they report directly). The certification pro-
cess adds an explicit public accountability for CFOs.
Accordingly, many CFOs may find the new require-
ments a catalyst for re-evaluating and reassessing
their priorities and responsibilities.

While each has a certificate to sign, CEOs and CFOs
must work together as a team in the certification pro-
cess. CFOs are likely to be called upon to “quarter-
back” the certification process, while CEOs will be
better positioned to stand back and make an overall
assessment of the financial and non-financial infor-
mation compiled and presented in the filings in re-
lation to the company’s strategies, competitive land-
scape, opportunities and risks.

Before they can sign their certifications, CEOs and
CFOs must first be able to answer two fundamental
questions:

1. Am I satisfied that all material information has
been brought to my attention?

2. Based on what I know, is the financial informa-
tion in the annual or interim filings “fairly pre-
sented” in all material respects?

The certification requirement points to the need for
an “accountability framework” comprised of three
key items: (i) policies, (ii) processes and controls, and
(iii) people. Without clear policies, it is difficult to es-
tablish control or accountability. In addition, it takes
processes and people to implement these policies, in-
cluding providing the necessary training and educa-
tion for those involved in implementing the policies.
The certification provides CEOs and CFOs with an
opportunity to review their policies, processes and
controls, and people with respect to the preparation
and reporting of the financial and non-financial in-
formation included in the filings and for the com-
pleteness and accuracy of that information, which is
communicated up the line to the CEO and CFO.

Implications for "New” CEOs and CFOs

Of the many tasks facing new CEOs and CFOs upon
taking office, one of the most significant and critical
is to prepare for certifying their company’s filings.
Once in office, new CEOs and CFOs will be required
to provide certification for the entire reporting peri-
od; therefore, the need to prepare themselves for cer-
tification will become more urgent the closer a new
officer’s appointment is to the issuer’s filing date.

Beginning with the annual certificate for financial
years ending on or after March 31, 2005, CEOs and
CFOs will be required to certify that they have de-
signed disclosure controls and procedures, and inter-
nal control over financial reporting. However, most
companies will already have designed and imple-
mented such controls and procedures prior to the ar-
rival of a new CEO or new CFO.

According to Companion Policy 52-109CP, in order
to meet the “have designed” criterion, new CEOs
and CFOs are to review all such existing controls and
procedures that were put into place by the company
prior to their appointment. If, during this review, a
new CEO or new CFO identifies aspects of those ex-
isting controls and procedures that require modifica-
tion, they are responsible for designing (or supervis-
ing the design of) such modifications.

SUB-CERTIFICATION

CEOs and CFOs should ensure that they have doc-
umentary evidence to support their “material fact”
and “fairly present” assessments, and, eventually,
to support their design and evaluation of disclosure
controls and procedures and internal control over fi-
nancial reporting. Our interviews suggest that most
larger companies are establishing a sub-certification
process, whereby the direct reports to the CEO and
CFO provide formal certifications to the CEO and
CFO on the:

* completeness and accuracy of the financial infor-
mation pertaining to their area of responsibility

o effectiveness of disclosure controls and proce-
dures, and

* design of internal control over financial report-
ing.

Obtaining sub-certifications from business unit and
finance executives is not required by regulation.
However, a sub-certification process would be use-
ful when the CEO and CFO are separated from the
units that conduct business operations and process
accounting transactions. (Such a separation may oc-
cur as a result of geography, business diversification
or organizational size.) In these situations, the CEO
and CFO must place a significant reliance on repre-
sentations and reports from subordinates. (In smaller
companies, where the CEO and CFO are often direct-
ly involved in the business operations, there may be
less need for reliance on reports and a formal sub-
certification process.)

CEOs and CFOs should be aware that the signing of
sub-certifications by junior officers and managers is
not a substitute for their own diligence and knowl-
edge. Nor are sub-certifications a substitute for en-
suring that the company has effective disclosure con-
trols and procedures. However, if designed properly,
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a sub-certification process can add discipline to the
disclosure process, positively reinforce the need for
effective disclosure controls and procedures and help
sustain a corporate culture that places high value on
accurate and timely public disclosures. An effective
sub-certification process can also form the backbone
of an accountability system for financial reporting.

To achieve effective accountability from subordi-
nates, the sub-certifications should be tailored to
each individual’s area of personal knowledge and
organizational responsibility. The people signing the
sub-certifications should understand the company’s
disclosure policies and objectives, and the applicable
accounting policies. Sub-certifications may also be
more effective if they are designed to affirm specific
facts or accounting practices relevant to the contents
of the financial statements and MD&A rather than
broad generalizations. Our interviews clearly sug-
gest that one size does not fit all, and the sub-certifi-
cations may need to be specifically designed to fit the
company’s particular business, organizational struc-
ture, and regulatory environment.

To be effective, the sub-certification process must be
recognized as being more than a documentation or
form-signing exercise. To achieve this objective, the
sub-certification process should:

1. Include a review of how the senior business and
finance leaders of each business unit ensure the
effective implementation of and respect for the
company’s continuous disclosure policy, finan-
cial reporting policies and risk management poli-
cies.

2. Be integrated with the management reporting
and accountability structures through which
senior management monitors performance and
manages the business and financial risks.

3. Ensure that the people involved in the sub-certi-
fication process understand its purpose and their
responsibilities.

4. Support a culture of openness and trust that en-
ables people to raise issues or questions without
a fear of criticism or reprisal.

In assessing the quality and reliability of a sub-certi-
fication, the CEO and CFO should have face-to-face
discussions with the sub-certifiers that include an in-
depth review of matters such as:

a) whether the disclosures related to the sub-
certifier’s areas of responsibility are accu-
rate, complete and consistent with the sub-
certifier’s knowledge of his or her business
unit/staff function

b) whether all material items and factors affect-

ing the financial results for the fiscal period
have been disclosed

¢) whether all material risks been appropri-
ately disclosed

d) whether material trends in the industry
segment, general economic conditions, etc.
have been factored in

e) understanding the areas of accounting that
required the most significant judgment and

estimates

f) any items they considered disclosing but
did not

g) whether there was anything they did not
understand

h) any significant/material items reported for
the period that could affect the integrity of
financial reporting or the disclosure docu-
ments

i) any concerns regarding staffing (including
quantity, turnover, and quality/skill level/
experience/training) or time available for
the exercise

j) any concerns regarding access to informa-
tion, and the responsiveness of the people
with the information

k) any concerns regarding the underlying ac-
counting or control processes applied in the
preparation of the financial information and
disclosures, including their effectiveness, or
the processes to escalate potentially disclos-
able items to senior management, and

1) whether any problems occurred, and, if
so, how serious were they, what were the
causes, and have steps been taken to avoid
a repetition.

According to those interviewed for this paper, one of
the most useful benefits of a well designed sub-cer-
tification process is the opportunity it provides for
the CEO and CFO to engage, in a meaningful man-
ner, the business unit leaders in the financial report-
ing process, which helps them better understand the
importance of risk management and effective control
and, in so doing, helps them run their business units
more effectively.

For example, one of the issuers interviewed for this
paper reported holding quarterly face-to-face meet-
ings between the corporate CEO and CFO and each
business unit’s leader and CFO. These meetings give
the corporate executives an opportunity to ensure
that the business unit’s leader and CFO had read the
disclosures and sub-certificates from their unit, and
to discuss with them the judgments they had made.
Higher levels of accountability are achieved through
face-to-face meetings than through an entirely paper-
based process — in addition to the ancillary benefits
of having such meetings among the company’s key
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leaders. Regardless of whether the business unit’s
CFO reports on a “dotted” or “solid” line basis to the
business unit’s head or corporate CFO, a good sub-
certification process helps reinforce the business unit
CFO'’s direct accountability to the corporate CEO and
CFO.

Notwithstanding these opportunities and potential
benefits, most companies will need to address some
important behavioural and cultural issues when im-
plementing a sub-certification process. For example,
CFOs commented that middle-level managers and
executives could become very anxious, and perhaps
threatened, by the requirement to sign sub-certifica-
tions, especially if their purpose has not been clearly
explained. Therefore, CEOs and CFOs must evaluate
the effect that sub-certifications could have on mo-
rale, corporate culture, and the practical ability of
delegating responsibility appropriately within the
officer group. CEOs and CFOs must also decide what
they will do if an officer refuses to provide such a
certification, and how they will determine whether
this refusal results from a lack of co-operation with
the process or is a red flag that indicates the existence
of a substantive hidden problem.

Finally, in addition to separate business unit and fi-
nance function sub-certifications, the disclosure com-
mittee should provide its own report or certification
to the CEO and CFO prior to the filing of their certifi-
cates on:
a) the committee’s compliance with its poli-
cies and discharge of the responsibilities as-
signed to it, and

b) the committee’s conclusions and recommen-
dations resulting from its evaluation of the
effectiveness of the disclosure controls and
procedures.

ALIGNMENT OF RISK MANAGEMENT

In the interviews conducted for this paper, executives
noted the importance of aligning the sub-certification
process with the risk management process to ensure
that a focus is placed on principal business risks.
CEOs and CFOs should stress that a thorough iden-
tification and analysis of relevant risks is necessary
to achieve accurate and timely disclosure and form a
basis for managing and controlling those risks.

CEOs and CFOs must assess the principal busi-
ness risks that could impair financial condition and
the way in which those risks are being managed or
mitigated. A disclosure about principal business
risks that doesn’t also provide information about
management’s appetite for risk, tolerance thresholds
and approach to risk management could be just as
misleading as a failure to disclose those risks. (In
other words, the actual threat to an issuer’s financial

condition depends on both the potential impact of an
identified business risk and the actions being taken to
mitigate that risk).

Many companies are in the process of developing
enterprise-wide risk management objectives and
operational procedures, which provide information
on principal business risks and how they are being
mitigated. For example, several financial institutions
have developed highly formal systems, while small-
er companies typically have very informal systems
that are dependent on the CEO’s and CFO'’s active in-
volvement in the business.

It is important to note that financial condition is im-
pacted not just by operational and financial risks, but
also by strategic risks.

A well-designed risk management program should
provide the CEO and CFO with valuable information
and assurance about the likelihood and magnitude
of the risks that could impact a company’s financial
condition. Similarly, investors and analysts also re-
quire information about the risks facing the compa-
ny, and how they are assessed and managed, in order
for them to assess the company’s financial condition.
If a company’s financial condition is to be fairly pre-
sented, the financial statements and MD&A must
inform the reader about the core business activities
- providing information not just on historical finan-
cial results, but also on how these business activities
create value for shareholders. The disclosure should
provide information about the way that management
has identified principal business risks and assessed
their potential impact, and also provide information
on the procedures management has implemented to
manage those risks efficiently at the individual and
the aggregate level. This risk management informa-
tion is best presented in the MD&A and should com-
plement the information on financial risks presented
in the financial statements.

ALIGNMENT OF INTERNAL PERFORMANCE
REPORTING WITH MD&A

CEOs and CFOs should view the “material fact”
and “fairly present” assessments as an opportunity
to more closely link the financial statements and
MD&A, better align the performance measures used
to manage the business with its external reporting,
and develop an improved form of business reporting
that integrates both financial and non-financial per-
formance measures, as well as historical results, with
future prospects.

CEOs and CFOs consider certain non-financial and
non-GAAP financial performance measures to be
critical to understanding their business, comparing
their company’s performance with others in their in-
dustry and assessing the company’s financial condi-




Supporting Processes

tion. However, it is essential that any non-financial or
non-GAAP financial performance measures be care-
fully explained and, where appropriate, reconciled to
GAAP.

The effective integration of non-financial and non-
GAAP financial performance measures must occur at
two levels. First, it must occur at the external report-
ing level between the financial statements and the
MD&A and, second, between external reporting and
internal reporting. If this integration is accomplished
effectively, the organization will have taken a signifi-
cant step towards a more effective business reporting
process.

ROLE OF INTERNAL AUDIT

Many CEOs and CFOs will look to their internal au-
dit function for assistance in developing their sup-
porting processes or evaluating the effectiveness of
disclosure controls and procedures. If so, the critical
issue to address is the extent to which internal audit’s
participation in such activities could compromise its
organizational independence, which, in turn, could
affect the ability of the audit committee and the ex-
ternal auditor to rely on internal audit’s work or re-
ports.

For example, some CEOs and CFOs may ask the in-
ternal audit function to help train employees about
how to assess, modify or create the systems and pro-
cesses needed to support the CEO and CFO certifica-
tions. They may also ask internal audit to help in or-
ganizing and documenting the policies, procedures
and forms involved in the certification process. Given
their skill sets, providing any of this assistance may
be appropriate for the internal audit function. How-
ever, once the support systems are in place, operat-
ing management must take over as the “owner” of
the systems that support the certification process. If
such a transfer of ownership does not occur and the
internal audit function becomes responsible for the
certification process, this would likely compromise
its organizational independence, making it difficult
for internal audit to have the objectivity necessary to
effectively evaluate or test the effectiveness of the cer-
tification process.

Another instance in which internal audit’s organiza-
tion independence must be protected occurs where
the head of the internal audit function sits on the
company’s disclosure committee. Certainly, there are
advantages to having the internal auditor participate
on such a committee. With his or her professional
expertise, the internal auditor would be able to pose
challenging questions while also sharing profession-
al knowledge with the other committee members.
The internal auditor’s participation on the committee
would also help the internal audit function in assess-
ing the disclosure committee’s effectiveness since the
internal auditor would be a first-hand observer of the
committee’s operations, the quality of its meetings,
and the thoroughness of the questions raised by the
committee and the answers provided to it. However,
the internal auditor should not be allowed to be-
come an overly dominant member of the disclosure
committee, or to take on a leadership role, such as
becoming its chair, because that would make it dif-
ficult for the internal audit function to be objective in
assessing the committee’s effectiveness. Therefore, a
solution being adopted by some companies is to have
the head of internal audit serve only as an ex-officio
member of the disclosure committee.

Internal audit can also play an important role in eval-
uating and testing the overall effectiveness of dis-
closure controls and procedures and reporting their
findings and conclusions to management, the audit
committee and the external auditor. The effectiveness
of disclosure controls and procedures can be evalu-
ated and tested using established auditing methods,
such as a risk-based approach that focuses the inter-
nal auditor’s activities on the disclosure issues that
present the greatest risk for the company and the
certifying officers. Once again, however, the internal
auditor’s credibility in evaluating and testing disclo-
sure controls and procedures will be determined, to a
large degree, by the internal audit function’s organi-
zational independence with respect to the nature and
extent of its involvement in the certification process.
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6. AUDIT COMMITTEE AND
EXTERNAL AUDITOR

Audit Committee

T Annual or interim filings do not contain any un-
true statement of a material fact or omit to state
a material fact. [Certification para. 2]

Statements

Financial MD&A

AIF

Tnd

Financial Statements and other financial informa-
tion in annual or interim filings “fairly present”

the financial condition, results of operations and
cash flows of the issuer [Certification para. 3]

Design and Evaluation of Disclosure Controls and
Procedures [Certification paras. 4(a) and 4(c)]

Design of and Reporting Changes in Internal
Control Over Financial Reporting
[Certification paras. 4(b) and 5]

Top”
. Sub-Certification

with MD&A

Supporting Processes
. Role of the CEO and CFO — “Tone at the

. Alignment of Risk Management
. Alignment of Internal Performance Reporting

. Involvement of Internal Audit

External Auditor

The CEO and CFO certification requirements are di-
rected at management, and do not make reference to
the audit committee or the external auditor. Never-
theless, they present implications for both of them.

ROLE OF THE AUDIT COMMITTEE

Multilateral Instrument 52-110 on Audit Committees
requires audit committees to review the annual and
interim financial statements, MD&A and earnings
news releases, but not the AIF. In the interviews con-
ducted for this paper, most companies reported that
their audit committee has questioned the CEO and
CFO about their overall approach to the certification
process, the issues that were raised and the conclu-
sions that were reached.

Audit committees that wish to learn about the ap-
proach to certification may consider asking — and
CEOs and CFOs should expect to answer — questions
such as:

1. What supporting processes have the CEO and
CFO put in place as part of the certification pro-
cess? Do they cover all business units and corpo-
rate functions? Do they include business/operat-
ing executives as well as finance executives?

What criteria do the CEO and CFO use to assess
fair presentation?

What guidance is provided to business unit man-
agers, particularly on the assessment of fair pre-
sentation and communicating material informa-
tion to the CEO and CFO?

Do the CEO and CFO meet with business execu-
tives and finance executives to review issues re-
lating to certification? Do they have a standard
list of questions? Have the questions changed
from prior periods, and if so how?

If the company has a disclosure committee, what
has it communicated to the CEO and CFO? What
are the committee’s processes, and the results of
its work?

What issues arose in the sub-certification pro-
cess? How were they resolved?

Were there any “early stage” or other issues that
were not disclosed because of a lack of sufficient-
ly robust information to provide a useful disclo-
sure?

How and by whom is the MD&A assembled and
written?

Should the company file concurrently its finan-
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cial statements, MD&A, AIF and the CEO and
CFO certificates?

10. How have the CEO and CFO approached the de-
sign and documentation of disclosure controls
and procedures and internal control over finan-
cial reporting?

11. Has a team been put in place to lead this process
— with or without assistance of outside advisors?

12. Are the internal and external auditors involved
in an appropriate manner?

INVOLVEMENT OF THE EXTERNAL AUDITOR
The external auditor does not have a direct role in
the CEO/CFO certifications. Notwithstanding that, in
arriving at his or her conclusion about the financial
statements, it seems likely that the auditor would dis-
cuss with the CEO and CFO the rationale they used
in making their “material fact” and “fairly present”
assessments, the processes undertaken to provide the
certifications, and any issues that arose with respect
to the financial statements and how those matters
were resolved.

The external auditor is engaged by the audit commit-
tee to express a conclusion about the financial state-
ments, and the audit committee may enquire about
the auditor’s assessment of the process followed by
the CEO and CFO in preparing to sign their certifica-
tions and the conclusions that they reached. In that
event, the auditor may wish to explain his or her re-
sponsibilities are to conduct an audit in accordance
with generally accepted auditing standards. By com-
parison, the CEO and CFO certifications relate to the
fair presentation of all financial information in the
filings, without reference to GAAP, and are based on
the more in-depth knowledge of management. It is
likely that the enquiries and other procedures the au-
ditor performed in conducting the audit would relate
to only some aspects of the CEO and CFO certifica-
tion process.

The audit committee and/or the CEO and CFO may
request the auditor’s advice or assistance in some
aspect of the certification process. If so, the auditor
should carefully review the CA profession’s rules of
professional conduct. Such an engagement would
require the pre-approval of the audit committee and
a determination by the auditor that the engagement
would not impair the auditor’s independence. In
making this determination, the auditor will consider
a number of factors, including, for example, the im-
pact of the proposed engagement on the auditor’s
reliance on management representations for audit
purposes. The auditor will want to ensure that these
representations are truly those of management and
that the auditor is not merely relying on his or her
own advice.

The questions that an audit committee might ask the
CEO and CFO, set out above, may also be relevant
for auditors to ask. In addition, auditors may wish to
consider the following questions:

1. Have the CEO and CFO certificates been signed
in respect of the period covered by the auditor’s
engagement (either interim reviews or annual
audit)?

2. Did the process identify any weaknesses in either
disclosure controls and procedures or internal
control over financial reporting? If so, what has
management done to correct these deficiencies
and what impact would these weaknesses have
on the interim or annual financial statements?

3. Did the process detect any fraud or other illegal
acts?

4. Did the process result in any revisions to the fi-
nancial statements?

5. Did the process identify any errors in the finan-
cial statements that were not adjusted because
they were not material?

6. Have the CEO and CFO communicated the re-
sults of their “material fact” and “fairly present”
assessments and the process followed in reaching
their assessments to the audit committee? What
was the audit committee’s reaction?

7. Are there any areas where the CEO and CFO
concluded that, because the financial statements
did not “fairly present” the company’s financial
condition, that additional material needed to be
added to the MD&A? Is this the appropriate way
of addressing this issue?

8.  What process was followed in the review of the
MD&A, particularly the disclosures described in
sections. 4(c) and 5 of the full certificate?




7. CONCLUSION

The purpose of the certification process is to enhance
investor confidence through improving the trans-
parency of disclosure and holding key executives
accountable for the accuracy and completeness of fi-
nancial reporting and related controls.

CRITICAL SUCCESS FACTORS

The interviews with Canadian executives indicate

that the degree to which the certification process will

achieve these objectives depends on many factors, in-

cluding:

e the quality of the leadership provided by the
CEO and CFO

* the extent to which other senior operating execu-
tives are involved in the process, and

® the commitment to learn from experience, and
strive for continual improvement.

Leadership

Of the above factors, perhaps the most determinative
is the attitude and leadership — the “tone at the top”
— provided by the CEO and CFO. If these executives
embrace the certification process as an opportunity
to improve the way in which they run their business
and as an important part of the disclosure process,
then the process will likely have a very positive and
significant impact. On the other hand, CEOs and
CFOs who communicate through their words and ac-
tions that they consider the process to be yet another
“compliance” exercise, which is not otherwise im-
portant, will likely see significantly fewer benefits.

The certification process certainly presents addi-
tional liabilities and risks for CEOs and CFOs who
do not discharge their responsibilities in an effective
manner. However, while concerns about liability,
sanctions and penalties are important, our research
indicates that they should not be over-emphasized.
As one interviewee cautioned “legal concerns should
not drive the process.” The focus of the certification
process should be on transparency and substance,
rather than on “form” or mechanistic compliance. In
fact, CEOs and CFOs who adopt a “tick the box” type
approach that produces well documented files full of
sub-certifications, but with little challenge to the sub-
stance or exercise of judgment, may actually have a
process that produces a false sense of security.

Involvement of Senior Executives

A well-designed certification process can provide the
significant additional benefit of more meaningfully
involving senior operating executives from outside
the finance function in the company’s financial re-
porting process. Fully realizing this benefit, however,
will take time and effort on the part of the CEO and
CFO. They must educate their executives on all mat-
ters related to certification, including the objectives
of the certification process, the key requirements in
financial reporting, the MD&A and continuous dis-
closure, the information required for the process,
the way in which executives should work with the
finance staff, and the obligations on the executives if
they have questions, issues or concerns.

Striving for Continual Improvement

The approach taken to planning the process, learn-
ing from experience and striving for continual im-
provement will be the final key determinant to suc-
cess. Implementing the certification requirement
is a multi-year exercise that begins with the “fairly
present” assessment, then introduces disclosure con-
trols and procedures, and will likely conclude with
management reporting on internal controls (includ-
ing auditor attestation). Management must develop a
long-term plan to ensure that these elements are ad-
dressed in an orderly and effective manner.

Perhaps more important, however, is the need to
ensure that the plan is built on a continual improve-
ment philosophy. Many of our interviewees noted
that the process they first introduced is not the same
as the one they now follow. CEOs and CFOs must
monitor the effectiveness of the certification process,
seek feedback from all those involved, learn from the
experience, and continually improve the process.

TRANSPARENCY AND FAIR PRESENTATION
The objective of the many new requirements that
now apply to Canadian public companies, including
the certification process, is to create a greater trans-
parency of important financial information between
that which is found in management reports, board
submissions and databases within the company, and
the information disclosed by the company in its fil-
ings. While an improvement in the quality of infor-
mation disclosures is certainly laudable, a complete
transparency of information is not likely to ever be
achieved, nor should it.
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If a company were fully transparent, all of its inter-
nal information would be visible to those outside the
company. Rather than being a benefit to investors,
such a situation would almost certainly overwhelm
them with such a volume of information that it would
be difficult, if not impossible, for them to digest the
information, let alone determine which items were
relevant to their needs and which were not.

Because of that, and despite the popular current em-
phasis being placed on the concept of transparency,
a better way to think of the objectives of the new re-
quirements, including the CEO and CFO certification,
is in terms of fair presentation. One way to do so may
be in terms of an analogy to a museum or art gallery
in which a limited number of items are on display to
the public at a given time. If the artifacts and other
objects placed on display are fully representative of
the items that remain in storage or are otherwise not
available for viewing, then the public galleries may
be considered to “fairly present” the contents of the
museum’s entire collection. If, however, the artifacts
on display to the public were of a significantly greater
or lesser quality than those that remain out of sight,
then the public galleries would not provide a fair pre-
sentation of the collection.




Appendix A:

CERTIFICATES

Date:

Form 52-109F1 - Certification of Annual Filings

I, <identify the certifying officer, the issuer, and his or her position at the issuer>, certify that:

1.

I have reviewed the annual filings (as this term is defined in Multilateral Instrument 52-109 Cer-
tification of Disclosure in Issuers’ Annual and Interim Filings) of <identify issuer> (the issuer) for
the period ending <state the relevant date>;

Based on my knowledge, the annual filings do not contain any untrue statement of a material
fact or omit to state a material fact required to be stated or that is necessary to make a statement
not misleading in light of the circumstances under which it was made, with respect to the period
covered by the annual filings;

Based on my knowledge, the annual financial statements together with the other financial infor-
mation included in the annual filings fairly present in all material respects the financial condition,
results of operations and cash flows of the issuer, as of the date and for the periods presented in
the annual filings;

The issuer’s other certifying officers and I are responsible for establishing and maintaining dis-
closure controls and procedures and internal control over financial reporting for the issuer, and
we have:

a) designed such disclosure controls and procedures, or caused them to be designed under our
supervision, to provide reasonable assurance that material information relating to the issuer,
including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which the annual filings are being prepared;

b) designed such internal control over financial reporting, or caused it to be designed under
our supervision, to provide reasonable assurance regarding the reliability of financial re-
porting and the preparation of financial statements for external purposes in accordance with
the issuer’s GAAP; and

c) evaluated the effectiveness of the issuer’s disclosure controls and procedures as of the end of
the period covered by the annual filings and have caused the issuer to disclose in the annual
MD&A our conclusions about the effectiveness of the disclosure controls and procedures as
of the end of the period covered by the annual filings based on such evaluation; and

I have caused the issuer to disclose in the annual MD&A any change in the issuer’s internal con-
trol over financial reporting that occurred during the issuer’s most recent interim period that has
materially affected, or is reasonably likely to materially affect, the issuer’s internal control over
financial reporting.

[Signature] [Title]
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Form 52-109FT1 - Certification of Annual Filings during Transition Period

I, <identify the certifying officer, the issuer, and his or her position at the issuer>, certify that:

1. Thave reviewed the annual filings (as this term is defined in Multilateral Instrument 52-109 Cer-
tification of Disclosure in Issuers’ Annual and Interim Filings) of <identify issuer> (the issuer) for
the period ending <state the relevant date>;

2. Based on my knowledge, the annual filings do not contain any untrue statement of a material
fact or omit to state a material fact required to be stated or that is necessary to make a statement
not misleading in light of the circumstances under which it was made, with respect to the period
covered by the annual filings; and

3. Based on my knowledge, the annual financial statements together with the other financial infor-
mation included in the annual filings fairly present in all material respects the financial condition,
results of operations and cash flows of the issuer, as of the date and for the periods presented in
the annual filings.

Date:

[Signature] [Title]




Appendix A: Certificates

Form 52-109F2 - Certification of Interim Filings

I <identify the certifying officer, the issuer, and his or her position at the issuer>, certify that:

1. Thave reviewed the interim filings (as this term is defined in Multilateral Instrument 52-109 Certi-
fication of Disclosure in Issuers’ Annual and Interim Filings) of <identify the issuer>, (the issuer)
for the interim period ending <state the relevant date>;

2. Based on my knowledge, the interim filings do not contain any untrue statement of a material
fact or omit to state a material fact required to be stated or that is necessary to make a statement
not misleading in light of the circumstances under which it was made, with respect to the period
covered by the interim filings;

3. Based on my knowledge, the interim financial statements together with the other financial infor-
mation included in the interim filings fairly present in all material respects the financial condi-
tion, results of operations and cash flows of the issuer, as of the date and for the periods presented
in the interim filings;

4. The issuer’s other certifying officers and I are responsible for establishing and maintaining dis-
closure controls and procedures and internal control over financial reporting for the issuer, and
we have:

a) designed such disclosure controls and procedures, or caused them to be designed under our
supervision, to provide reasonable assurance that material information relating to the issuer,
including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which the interim filings are being prepared; and

b) designed such internal control over financial reporting, or caused it to be designed under
our supervision, to provide reasonable assurance regarding the reliability of financial re-
porting and the preparation of financial statements for external purposes in accordance with
the issuer’s GAAP; and

5. Thave caused the issuer to disclose in the interim MD&A any change in the issuer’s internal con-
trol over financial reporting that occurred during the issuer’s most recent interim period that has
materially affected, or is reasonably likely to materially affect, the issuer’s internal control over
financial reporting.

Date:

[Signature] [Title]
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Form 52-109FT2 - Certification of Interim Filings during Transition Period

I <identify the certifying officer, the issuer, and his or her position at the issuer>, certify that:

1. I have reviewed the interim filings (as this term is defined in Multilateral Instrument 52-109
Certification of Disclosure in Issuers” Annual and Interim Filings) of <identify the issuer>, (the
issuer) for the interim period ending <state the relevant date>;

2. Based on my knowledge, the interim filings do not contain any untrue statement of a material
fact or omit to state a material fact required to be stated or that is necessary to make a statement
not misleading in light of the circumstances under which it was made, with respect to the pe-
riod covered by the interim filings; and

3. Based on my knowledge, the interim financial statements together with the other financial
information included in the interim filings fairly present in all material respects the financial
condition, results of operations and cash flows of the issuer, as of the date and for the periods
presented in the interim filings.

Date:

[Signature] [Title]




Appendix B:

PENALTIES, SANCTIONS,
DISGORGEMENT AND LEGAL

LIABILITY

MI 52-109 does not specify the penalties that could be
applied to those found to have provided a false certi-
fication. However, such an action would be subject to
quasi-criminal, administrative and civil proceedings
under existing applicable laws.

CANADIAN PENALTIES

By way of example, in Ontario, Bill 198 (introduced
in 2002) made several amendments to the Securities
Act (Ontario). Since April 2003, penalties for violat-
ing the Securities Act have been increased to a maxi-
mum fine of $5 million, and maximum prison time to
five years less a day. (s. 122(1)) If trading following
the filing of a certificate could be characterized as “in-
sider trading,” then the maximum fine would be the
greater of triple the “profit” made (or loss avoided)
and $ 5 million. (s. 122(4))

The Ontario Securities Commission now also has
the power to levy administrative penalties up to $1
million for each failure to comply; to order the “dis-
gorgement” of any amounts obtained as a result of
the non-compliance; to prohibit a person from act-
ing as officer or director; etc. (s. 127(1)). The fact that
some of these remedies have not been utilized to date
does not mean they will not be in appropriate cir-
cumstances.

If, after a certificate was filed pursuant to MI 52-109,
major stock option gains were realized and those
amounts were determined to be based on a certificate
proven to be wrong (i.e. the certified results fueled
the stock price appreciation that yielded the option
profits) then “disgorgement” and a fine of the greater
of $5 million and triple the profit might ensue. In ad-
dition, income tax might still be payable on the stock
option profit, without an offsetting deduction for the
disgorgement and fines.

Other amendments to the Securities Act (Ontario)
currently awaiting passage provide for civil rights of
action in favour of secondary market participants. (ss.
138.1 — 138.14) While the certificate will not be con-
sidered a “core document” under these provisions, it
can still attract liability. The proposed amendments
dispense with the common law requirement to show
reliance or causation on the statements made (i.e. a
lower standard for a plaintiff than is found under

U.S. Rule 10b-5 which requires “scienter” — a mental
state embracing intent to deceive, manipulate or de-
fraud), and provide liability limits for officers up to
50% of total compensation for the prior year (annual
cash compensation, plus pension benefits, stock op-
tion value, etc.).

U.S. PENALTIES

The U.S. Sarbanes-Oxley Act of 2002 provides that
if the issuer is required to prepare an accounting re-
statement due to the material noncompliance of the
issuer, as a result of misconduct, with any financial
reporting requirements, the CEO and CFO shall re-
imburse the issuer for any bonus or other incentive-
based or equity-based compensation received by
them in the year following the issuance or filing of
the relevant document, together with any profit on
the sale of stock during that period. (S. 304)

Further, certifying any statement knowing of non-
compliance is subject to increased criminal penalties
up to US$1 million and imprisonment up to 10 years;
“willfully” certifying any statement knowing of non-
compliance is subject to penalties up to US$5 million
and imprisonment up to 20 years. (S. 906)

Sarbanes-Oxley also lowers the threshold for barring
individuals from acting as a director or an officer
of any issuer from “substantial unfitness” to “unfit-
ness” (i.e. “if the conduct of that person demonstrates
unfitness to serve...”). (S. 305)
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Appendix C:

SAMPLE MANDATE FOR :
DISCLOSURE COMMITTEE

1. To review, on an ongoing basis, the issuer’s con-
tinuous disclosure policy to ensure that it ad-
dresses the issuer’s principal business risks,
changes in operations or structure, and facilitates
compliance with applicable legislative and regu-
latory reporting requirements.

2. To design a set of “disclosure controls and proce-
dures” to provide reasonable assurance that:
a) the continuous disclosure policy is effec-
tively implemented across all business units
and corporate functions; and

b) information of a material nature is accumu-
lated and communicated to senior manage-
ment, including the CEO and CFO, to allow
timely decisions on required disclosures.

3. To review prior to issuance or submission to the
audit committee or board of directors:

a) annual and interim filings, management in-
formation circulars, material change reports,
annual information forms, and any other in-
formation filed with securities regulators;

b) news releases containing financial informa-
tion, earnings guidance, information about
material acquisitions or dispositions, or oth-
er information material to investors; and

c) presentations and reports containing finan-
cial information broadly disseminated to
analysts, creditors and investors, including
financial information displayed on the issu-
er’s website.

4. To direct and supervise an annual or interim
evaluation of the effectiveness of the issuer’s dis-
closure controls and procedures, unless this eval-
uation is performed by another group such as
the internal audit department. (The U.S. require-
ments call for a quarterly evaluation of disclo-
sure controls and procedures, whereas in phase
two the Canadian requirements will require an
annual evaluation of disclosure controls and pro-
cedures.)

5. To ensure that policies and guidance related to
corporate disclosure and financial reporting are
developed and issued, and that communication
of matters affecting disclosure and financial re-
porting efficiently flows down, across and up the
organization.

To assist the CEO and CFO in monitoring and
evaluating the integrity, ethical values and com-
petence of the company’s officers and employees
in accordance with the policies and direction
provided by the issuer’s board of directors and
its audit committee.

To bring to the attention of the CEO and CFO, all
relevant information with respect to the commit-
tee’s activities, the annual or interim filings, and
the evaluation of the effectiveness of the issuer’s
disclosure controls and procedures.
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